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FOREWORD 


Philip K. Howard 


Ho Kaufman was one of the twentieth century’s keen- 
est observers of the inner workings of government. His first 
book, The Forest Ranger, published in 1960, describes how 792 
semi-autonomous forest rangers—each with jurisdiction over 
vast swaths of federal land—were able to make reasonably con- 
sistent decisions about grazing rights, timber harvest, fire pro- 
tection, and scores of other necessary choices regarding the use 
of public resources. Kaufman draws a vivid portrait of a public 
culture in which rangers had internalized certain professional val- 
ues, aided by what might be called soft oversight and a rotation 
system that kept the rangers from becoming too invested in a 
particular community. 

Red Tape, published in 1977, observes a very different gov- 
ernment culture, one that had been transformed by the 1960s 
rights revolution. Instead of giving officials a measure of auton- 
omy to meet public goals, under the new model autonomy was 
to be purged. Who knew what prejudices or venal goals might 
lurk in the heart of an official? Government instead would be 
organized on the basis of clear rules, taking into account the 
rights of anyone who might be affected by a decision. Red tape is 
not a new phenomenon, of course—participants in almost every 
form of government since the time of the pharaohs have com- 
plained of senseless rules and procedures. But this new model of 
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government, dedicated to purging official discretion, unleashed a 
tidal wave of red tape. 

Here we are now, almost four decades later. Bureaucracy is 
everywhere. Does it work? Red Tape is as relevant today as it was 
in 1977. One good way of evaluating the status quo is to revisit 
Kaufman’s scorecard of cons and pros to see whether actual expe- 
rience has turned out to be different from what he expected. 

Red Tape seems to accept the ideal of automatic government; 
Kaufman was no more immune to the cultural tsunami of the 
1960s than anyone else. Indeed, nowhere does he allude to the 
very different government culture of The Forest Ranger. Red 
Tape is the work of a political scientist explaining how things 
work at a given point in time, not a comparative analysis. As if 
doing an autopsy, Kaufman lays out the problems of bureaucracy 
one by one—rigidities, delay, professional frustration, skewed 
incentives, and so forth. Hardly anyone lays out the problems of 
bureaucracy better. 

Then, just when you’re hoping for the diagnosis that will lead 
to a cure, he methodically lays out the reasons why it is not pos- 
sible to fix bureaucracy, except around the edges. The demands on 
government are too great and the need for regularity means that 
each agency must “discharge . . . its responsibilities through vol- 
umes of administrative rules and regulations.” Moreover, there’s 
too much evil in the human soul and too much public distrust. It is 
preferable to spend $20 to avoid $1 of theft. And so he concludes 
that “red tape turns out to be at the core of our institutions rather 
than an excrescence on them.” 

Red Tape remains remarkably fresh. Kaufman’s observations 
about the forces that keep red tape in place are largely the same 
now as then—for example: “One person’s red tape may be anoth- 
er’s treasured safeguard.” The values underlying Kaufman’s dis- 
cussion—fear of authority following a decade in which America 
came to grips with racism, sexism, pollution, deceptions regarding 
the war in Vietnam, and Watergate—have dissipated somewhat 
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but hardly disappeared. What has changed is a public culture that 
accepts bureaucratic powerlessness as, well, just the natural order 
of things. To Kaufman, bureaucracy was the necessary antidote to 
having venal, biased officials who try to impose their way. Today, 
bureaucracy is the default value for officials who don’t seem moti- 
vated to impose anything, including decisions made for the public 
good. Instead of asking “How do I get the job done?,” officials are 
trained to ask “What do the rules require?” 

The triumph of bureaucracy over public purpose is easier to 
criticize now than in 1977, when waters were still roiling from 
the upheavals of the 1960s and the new bureaucratic culture was 
still unsettled. The U.S. system of government has settled down. 
The fact that government has settled into a deep rut in which 
agencies pursue yesterday’s goals with sluggish semi-effectiveness 
allows us to revisit Kaufman’s explanations and rationales with 
renewed clarity. 

But Red Tape is more than an explanation of the inevitability of 
bureaucratic inertia. The book also presents, albeit in undertones, 
an argument for bureaucratic superiority. Yes, it’s too bad that 
red tape is a pain, but that’s the only way to achieve a minimal 
standard of consistency, virtue, and fairness in government. In its 
admirable clarity, Red Tape thus allows us to test the conclusions 
against the facts as we know them today. Is the bureaucracy that 
he describes really the best way to achieve public virtue and trust 
in a functioning government? I don’t think so. 

Kaufman acknowledges that bureaucracy can be “a quagmire 
of red tape” and that “large numbers of people are victims at one 
time or another of delays when they are impatient for action.” But 
he posits that these individual frustrations are isolated instances 
and that the victims are unaware of “the possible unrepresentative- 
ness of the individual cases.” Forty years later, the facts are in, and 
they do not paint a pretty picture. In many areas of federal gov- 
ernment, the quagmire is typical, not unrepresentative. The delay 
in making important public decisions is so predictable as to be 
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scandalous—for example, environmental review of highway proj- 
ects consumes an average of eight years. Even the president can’t 
get around it—only 3.6 percent of the 2009 stimulus got spent on 
transportation projects because, as President Obama learned to 
his chagrin, “there’s no such thing as shovel-ready projects.” The 
logjam of requests for FDA approval is pushing pharmaceutical 
innovations to other countries. The government’s pathetic track 
record on IT procurement—almost half of contracts never become 
operational—is a natural consequence of rigid rules that preclude 
officials from adapting to unforeseen glitches. 

Throughout Red Tape, Kaufman assumes that bureaucracy is 
effective for some interests if not for all: “What is pointless to one 
person may seem essential to another. . . . Pointlessness is rela- 
tive.” The passage of time, however, has shown that bureaucratic 
tules often do pile up without rhyme or reason. Does the federal 
government need eighty-two separate teacher training programs? 
Moreover, the fact that an arcane regulation is backed by some 
special interest is not a sufficient public rationale for keeping it. 
Do we need New Deal farm subsidies seventy-five years after the 
Great Depression ended? How about the Davis-Bacon Act, which 
was signed into law in 1931 by President Hoover, fixing wages as 
a matter of law for federally funded construction projects in each 
of America’s 3,000 counties? 

Pointlessness, in my view, should not be viewed as a rela- 
tive concept. Does this or that program or regulation materially 
advance the common good? If not, the program is hard to defend. 
The realpolitik of special-interest power is no reason to acquiesce 
in the waste of public funds for private good or to diminish public 
freedom with regulations that serve some special interest. 

Kaufman rightly points out that public employees are the scape- 
goats. He sees them blamed, inconsistently, as either “clever, self- 
serving” manipulators of power or “dull [and] slothful” drudges 
when the truth, he concludes, is that they are the worst victims 
of bureaucracy. Experience shows that all three characterizations 
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are sometimes accurate. The common denominator is that bureau- 
cracy ends up foiling anyone who is trying to do what’s right— 
whether through the manipulative official using bureaucracy to 
gain power, the slothful civil servant using bureaucracy to avoid 
responsibility, or the ubiquitous powerlessness of people (includ- 
ing well-meaning officials) trapped in red tape. 

Kaufman is also correct, in my view, that small government is a 
pipe dream. He accurately predicts that the demands for govern- 
ment oversight can only increase—to protect clean air and water, 
safeguard consumers against unsafe products, and provide a safety 
net for people buffeted by economic forces beyond their control. 
Red tape is just like other “noxious byproducts”: “More automo- 
biles means more pollutants in the air. . . . More food means more 
runoff of fertilizer into our water. . . . Similarly, it appears, the more 
values the government tries to advance, the more red tape it inevita- 
bly generates.” But Kaufman seems to assume that governing nec- 
essarily means that officials must mindlessly follow detailed rules. 
Why can’t government officials take responsibility to meet public 
goals, subject to guidance and oversight, as in The Forest Ranger? 

Kaufman also doesn’t distinguish among different government 
activities. Rule-bound consistency is certainly important, as he 
notes, with transfer payments or taxes; we don’t want money pay- 
ments to hinge on some official’s view of reasonableness. Gov- 
ernment oversight of safe practices, on the other hand, probably 
is best achieved through the exercise of responsible human judg- 
ment, not through red tape. Running a government department, 
like all management functions, requires human judgment about 
priorities, people, and problem solving, not robotic adherence to 
rigid rules and rights. Making government work requires distin- 
guishing among its many activities, not throwing them all into the 
same huge bureaucratic grinder. 

Kaufman notes that the real source of red tape is us. A major 
incentive for red tape, Kaufman observes, is mistrust: “Had we 
more trust in one another and in our public officers and employees, 
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we would not feel impelled to limit discretion by means of lengthy, 
detailed directives.” Indeed, public trust is in a downward spi- 
ral: the worse government functions, the deeper the distrust that 
impels the public to demand strict controls. Red tape spews out 
ever faster, engulfing society in paralyzing regulations. 

But Kaufman argues that detailed regulations are effective in 
alleviating the conditions that create distrust. “Without exceed- 
ingly tight controls, nobody would ever know if one government 
employee took a little here, another stole a little there,” resulting 
in theft that would “doubtless be substantial.” Work done in the 
decades since Red Tape was written actually shows the opposite— 
that giving contracting responsibility to identifiable officials is the 
best way to deter abuse and waste. The 1986 Sovern Commis- 
sion, examining fraud in public contracting in New York City, 
concluded that bureaucracy provides a thicket within which it 
is easier to tip the scales without detection. Giving government 
employees credit cards to purchase supplies—an innovation of 
Al Gore’s “reinventing government” initiative—has increased 
efficiency without material abuse. Personal responsibility with 
transparency, not red tape, is the best way to keep someone from 
abusing his or her position. But in the dark overhang from the 
abuses of the 1960s, the idea of giving an official room to do what 
seemed sensible was the one option that was inconceivable, even 
to the author of The Forest Ranger. 

In the concluding section, “The Fruitless Quest for General 
Remedies,” Kaufman describes four solutions, all of which fail. 
Anticipating the rise of the Tea Party, he correctly argues that 
“shrinking the size of government” will not happen. Devolving 
power to the states, he argues, will simply “add to the traffic jam” 
and might lead to a rollback of civil rights. Concentrating author- 
ity even further in the federal government, on the other hand, will 
simply lead to more red tape as central officials strive for consis- 
tency. Finally, perhaps anticipating the work of Cass Sunstein and 
Richard Thaler, Kaufman observes that “manipulating pecuniary 
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incentives” will likely have unintended consequences. Thus, he 
concludes, all we can do is adopt a “detached clinical approach 
... the delicate wielding of a scalpel rather than furious flailing 
about with a meat ax.” 

Note that each of Kaufman’s possible solutions involves ex ante 
prescriptions or incentives that provide objective criteria and leave 
little room for individual responsibility. What about a framework 
of broader principles that lets responsible humans make choices 
on the spot about what’s right or sensible? Most red tape comes 
from telling people how to comply, not from establishing public 
goals and a framework for accountability. 

Missing entirely from Red Tape is an open model of governing 
based on human responsibility. In a human responsibility model— 
like the “guided discretion” model of The Forest Ranger—officials 
are judged not by their mindless compliance or other objective 
metrics but by a broader view of their effectiveness. Democracy 
becomes a structure of goals and principles, enforced through 
individual accountability. Law need not be a bureaucratic jungle if 
people can be held accountable all the way up the chain of author- 
ity. To be sure, public accountability today is virtually nonexistent 
because of civil service bureaucracy. But that’s a reason to get rid 
of red tape, not accept its inevitability. 

Management expert Peter Drucker warned in the late 1960s that 
government was becoming “ungovernable” and cautioned that no 
system would work unless it gave “full scope to individual strength 
and responsibility.” There will always be some red tape. Some parts 
of government, such as transfer payments and taxes, need prescrip- 
tive rules. But for most regulatory functions, human judgment is 
needed to move forward. This system does not require trust in any 
particular official; it requires trust in an open legal framework in 
which responsible humans have authority to check each other. 

The experts emerging from the 1960s wanted to purge gov- 
ernment officials of any discretionary powers. Hands-free govern- 
ment would avoid human fallibility and abuse. Precise rules would 
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save us from ourselves. But that’s not the structure intended by the 
framers. Where are the “just powers,” as the Declaration of Inde- 
pendence put it, derived “from the consent of the governed”? In 
the 1970s, red tape seemed to be merely an annoying side effect of 
big government. Forty years later, red tape is the death of the core 
authority needed to make necessary public choices. 

The paralysis of modern government is the inevitable product of 
a governing philosophy dedicated to avoiding human responsibility. 
Ample work since the 1970s—by New York University professor 
and Brookings scholar Paul Light, on how bureaucratic structures 
grow ever thicker and immobile; by Brookings scholar and former 
Berkeley professor Robert Kagan, on “adversarial legalism”; by the 
Kennedy School’s Steven Kelman, on how procurement red tape 
delivers lousy products at high cost; by Columbia professor William 
Simon, on the unfairness of red tape in providing social services; by 
NYU professor Peter Schuck, on the unintended consequences of 
rigid rules; and by many others—shows how governing on the basis 
of prescriptive rules and ubiquitous rights causes failure. Respon- 
sible officials have too little room to adapt, to do justice, to reset 
priorities and meet new demands. Democracy slowly grinds toward 
paralysis when officials aren’t authorized to make key choices. 

Red Tape drives the stake in the ground, lining up the justi- 
fications for the current system. Does Kaufman’s rationale for a 
rule-bound system hold true today? In order to reimagine how the 
U.S. government can meet its many responsibilities in the modern 
world, any striver for good government must come to grips with 
Kaufman’s defense of the current operating system. If he’s right, 
we’re stuck trudging through the endless rules. If he’s wrong, we 
must bite the bullet and rebuild government more on the human 
responsibility model—one not too different from the model that 
Kaufman described in The Forest Ranger. 


PHILIP K. HOWARD 
January 2015 


EXORDIUM 


Re tape is everywhere and everywhere it is abhorred. How can 
any product of the human mind be so unpopular yet so wide- 
spread and so enduring? That is the mystery to which this book 
is addressed. 

Lexicographers seem to agree that the term red tape derives 
from the ribbon once used to tie up legal documents in England. 
Because the common law gives great weight to precedent, every 
judicial decision must have been preceded by a thorough search 
of the records for guidance and authority. Such a system presumes 
that records of every transaction are punctiliously filed and cross- 
filed. We may surmise, therefore, that legions of clerks and law- 
yers spent a good deal of their time tying and untying the ribbon- 
bound folders. 

Meanwhile, citizens and administrative officers trying to get 
action must have fretted and fumed while they waited for the 
meticulous minions to complete their patient unwrapping and 
rewrapping. And they must have exploded in outrage when, after 
all that, action was blocked on grounds of some obscure ancient 
decision or, still worse, because no unequivocal precedent could 
be found. 

Hence the emergence of red tape as a despised symbol. The 
ribbon has long since disappeared, but the hated conditions and 
practices it represents continue, keeping the symbol alive. My 
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“Can we see where you keep the red tape?” 


purpose in examining them is to suggest an explanation of the 
incredible hardihood of those detested phenomena and thus to 
illuminate proposals for reform. 

There isn’t much serious literature on red tape, so I had to work 
largely from impressions formed in the course of three decades 
of studying public administration. I have drawn most heavily on 
administration in the federal government, but I believe the dis- 
cussion has wider application—to other governments, at the very 
least, and to private organizations as well. No large organization 
seems to be immune to the symptoms of red tape. 

The discussion consists of three parts. The first describes what 
is abhorred and why it is abhorred. The second explains how lofty 
motives and reasonable methods produce such abhorrent results. 
The third reviews strategies for improving things and the pros- 
pects for adoption of each of the strategies. 

I have tried throughout the book to maintain clinical detach- 
ment from the subject. I don’t find it revolting, infuriating, or 
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funny. Mostly, I find it puzzling. I suspect, however, that I would 
have lost interest in it in a short while—there’s a limit to the fas- 
cination of any puzzle—if it had not compelled me to speculate 
about the kind of organizational and political life we have fash- 
ioned for ourselves. Examined in that setting, red tape turns out 
to be at the core of our institutions rather than an excrescence on 
them. It is a sobering subject indeed. 


CHAPTER ONE 


OBJECT OF LOATHING 


Ors in a long while, a voice is raised in defense of red tape. Or 
at least in explanation of it.! These voices are almost never 
heard. They are drowned in an unceasing chorus of denunciation. 
Everybody seems to hate red tape. 

I say “seems to” because the apparent unanimity conceals sig- 
nificant differences. One person’s “red tape” may be another’s 
treasured safeguard. The term is applied to a bewildering variety 
of organizational practices and features. 

Still, a common set of complaints is embedded in most defini- 
tions even though the complaints refer to different specific irritants. 
When people rail against red tape, they mean that they are sub- 
jected to too many constraints, that many of the constraints seem 
pointless, and that agencies seem to take forever to act. That is, we 
detest our respective forms of red tape, but for the same reasons. 


TOO MANY CONSTRAINTS 


We all hate to be told we have to do something or may not do 
something. Even if we actually enjoy the compulsory tasks and 
dislike the forbidden ones, the command rankles. The element of 
compulsion itself is distasteful. And it is much worse if we are 
forced to do what we don’t want to do, and are prohibited from 
doing what we strongly want to do. 
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Today, you can hardly turn around without bumping into some 
federal restraint or requirement. It wasn’t always so; there was a 
time you could embark on almost any venture without encounter- 
ing a single federal constraint. Now, however, if you should take 
it into your head, say, to manufacture and market a new product, 
you would probably run into statutes and administrative regula- 
tions on labor relations, occupational safety, product safety, and 
air purity. Your advertising would probably fall within the juris- 
diction of the Federal Trade Commission. The Department of Jus- 
tice would be interested in your relations with your competitors. 
Should you want to raise capital by the sale of stock or bonds, you 
would fall under the Securities and Exchange Commission. You 
would need export licenses from the Department of Commerce to 
sell your product in some areas of the world. Federal prohibitions 
against race, age, and sex discrimination in hiring and promotion 
would apply to you. If you were to extend credit to your custom- 
ers, you might fall under truth-in-lending laws. You would have 
to file sundry reports for tax, social security, pension, and census 
purposes. In some fields—communication, transportation, energy, 
insurance, and banking, for instance—restrictions and oversight 
are especially stringent. But firms of all kinds, large and small, are 
subject to diverse federal requirements. You can’t just start and run 
a business without reference to federal specifications and officials. 

Business is not the only activity affected this way. Labor unions, 
foundations, political parties, universities, lobbyists, and even 
farmers are similarly constrained. Every recipient of government 
subsidies, loans, and other forms of public assistance finds these 
benefits come with conditions and obligations that have to be sat- 
isfied. The government’s reach is very long. 

The sheer mass of binding official promulgations and inter- 
ventions in the marketplace begins to be oppressive. The num- 
ber seems to increase steadily. The media revel in embarrassing 
exposés. Although it is possible that this impression is engendered 
partly by the irritations of corresponding actions by state and local 
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governments and the private sector of society, which are no less 
prolific, the federal government, being the largest and most visible 
institution, attracts a disproportionate share of the venom. Many 
people seem to feel it is closing in on them from all sides, and it 
is to this sensation that they react when they excoriate red tape. 

They are dismayed also because the torrent of requirements 
descending on them is too overwhelming for them to comply with. 
Conscientious, upright citizens are often distressed when they find 
themselves in violation of government directives, yet they simply 
cannot keep up with the flood. Said one desperate victim, “We 
have reached the saturation level, and each new law and each new 
agency at every level of government ... is forcing decent citizens 
into involuntary noncompliance with the law. Now, this is tragic 
when upstanding honest citizens just can’t comply with the laws.” 

It is certainly undeniable that the output of the federal gov- 
ernment is prodigious. Congress alone produces over a thousand 
printed pages of public laws in an average session. Federal courts 
routinely publish thousands of pages of decisions and opinions 
every year. The regulations of federal administrative agencies, 
including both draft and final forms, total more than 50,000 
printed pages annually. One especially prolific agency was said 
to have issued enough documents to make a stack seventeen feet 
high.* Of course, there is substantial redundancy in this outpour- 
ing. Moreover, only a small percentage of it is likely to affect any 
given individual or organization. Still, it is easy to understand why 
red tape has become a matter for concern. The stream appears to 
be at flood stage and relentlessly rising. 

Another indicator of its ostensible menace is the volume of 
material the federal government requires people to submit to it: 
the total number of submissions has been put at more than 2 bil- 
lion a year, or nearly ten for each man, woman, and child in the 
country. Over 70 percent of these, it is true, are connected with 
taxes, chiefly for internal revenue and social security, but this 
means the impact is extremely broad. Moreover, the remaining 
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600 million are highly diversified; indeed, the number of different 
forms authorized for distribution to the public by federal agencies 
exceeds five thousand.’ 

Many people are hard hit by these requirements. A “Mom and 
Pop” store with a gross annual income of less than $30,000 had 
to file tax forms fifty-two times a year. A firm with fewer than 
fifty employees had to prepare seventy-five or eighty submissions 
a year for various agencies.® A small securities broker-dealer sent 
thirty-eight submissions to seven different agencies in one year.’ A 
plant employing seventy-five people had two of them working half 
time solely to draw up compulsory plans and reports; a company 
with a hundred employees made seventy filings or payments each 
year to the Internal Revenue Service alone; a small radio station 
assigned two employees full time for four months to supply all 
the information specified by the Federal Communications Com- 
mission for license renewal, and another reported that its applica- 
tion for renewal weighed forty-five pounds.® The chairman of the 
board of a large pharmaceutical firm claimed that his company 
prepared 27,000 government forms or reports a year at a cost of 
$5 million. (“We spend,” he added, “more man-hours filling out 
government forms or reports than we do on research for cancer 
and heart disease combined.” )? Even personal income tax forms, 
despite great progress in simplifying them, are now complicated 
enough to require a good deal of effort by most taxpayers and to 
have fostered numerous commercial services that help them with 
the tasks of computation and filing. 

Nobody escapes. Each of us has his or her own complaint. Each 
hears similar complaints from others. Each realizes that his or her 
discontent, though it represents only an infinitesimal segment of 
the broad band of government activities, is part of a pattern too 
vast for one person to perceive. No wonder everybody begins to 
feel suffocated by red tape. The sheer magnitude of the govern- 
ment’s demands and constraints, no matter how reasonable each 
of them is individually, guarantees this reaction. 
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“POINTLESS” CONSTRAINTS 


From the point of view of the individual citizen, however, they 
are not all reasonable. Some of them make no sense to the people 
who must comply with them. If people find self-evidently justi- 
fied requirements intolerable when they become too numerous, 
imagine how they feel about requirements that seem pointless. 
It would not take many of these to discredit the whole body of 
government constraints. 

Of course, what is pointless to one person may seem essential 
to another. Values and perspectives vary. Also, the reasons for any 
given program or policy may be persuasive, though not obvious; 
inadequate explanation may account for its ostensible pointless- 
ness, or perhaps some critics fail to evaluate it carefully. Pointless- 
ness is relative. 

But it is people’s perceptions of government constraints, not 
objective measures of reasonableness, that lead them to attack 
some constraints as red tape. With torrents of new promulgations 
pouring from government organs, if even a small proportion strike 
some people as senseless, the absolute number of the disaffected 
must be large. From all indications, that is exactly what happens. 


“Irrelevant” Requirements 


For example, many complaints about red tape come from critics 
who believe that they have been compelled to obey commands 
that should not apply to them and probably were never meant 
to. Thus the legislative counsel of the National Society of Public 
Accountants, testifying about some reports collected from busi- 
nessmen by the Census Bureau, told a Senate subcommittee: 


The detailed complexity of some of the census economic 
forms has questionable value. . . . The compilation of a great 
mass of statistics has little value to the persons whom it was 
apparently meant to benefit. ... 
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Information, I must add, that in large part was supplied 
by the people who basically do not need it. In my own prac- 
tice—and in this I am experienced—I know of no business 
that uses any of the census statistics in any way, even though 
they must supply this information.” 


Similarly, a small retailer stormed: 


I have here a 32-page booklet, published by the Department 
of Labor, explaining what we must do to comply with the 
recent Occupational Safety and Health Act. It also contains 
copies of three new records we employers must maintain and 
then keep on hand for two years. I must sit down with these 
materials and figure out what I have to do to comply with 
this law, and then see to it that the requirements are carried 
out. Yet retailing isn’t even a target industry of OSHA." 


To which a small New Hampshire manufacturer added: 


OSHA was written for companies like Ford Motors which 
actually owns a huge hospital in Dearborn. The act was not 
written for my little company with a medicine cabinet con- 
taining a bottle of Mercurochrome and a bottle of aspirin.” 


Testimony of this kind from a number of witnesses persuaded 
the Senate Select Committee on Small Business that 


the Federal bureaucracy, the governmental units most 
removed from the people, fails to understand the circum- 
stances or the need of the private citizens or the small busi- 
ness. ... Bureaucrats, accustomed to dealing with situations 
of massive scale, find it virtually impossible to comprehend 
the stress their demands . . . place on the small firm." 


The problem of irrelevant requirements was said to be so per- 
vasive as to arouse suspicions of a conspiracy: 
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Some small businessmen who make little or no use of offi- 
cially compiled information, themselves, suspect that there 
exists an unholy alliance between Government and big busi- 
ness in these matters and that the information supplied by 
them to the Government is often used by market researchers, 
location specialists, and sales analysts of the large companies 
to the detriment of small business."* 


But it is not only small businessmen who object. The repre- 
sentative of the pharmaceutical manufacturer mentioned earlier 
observed, 


Our application to the FDA for a drug for treatment of arthri- 
tis consisted of 120,000 pages. ... About 25 percent of these 
pages—or 30,000 of them—contained information that was 
important to the evaluation of the drug by FDA. The other 
90,000 pages contained incredibly detailed records." 


Officials themselves concede the prevalence of wide disparities 
in viewpoint between themselves and the public. A group of high- 
level Washington administrators (“admirals and generals of the 
bureaucracy,” they were called by a commentator) were brought 
to New York City to learn at first hand something about the life of 
the poor. Many of them were astonished. “Here we are in Wash- 
ington passing on licenses for Con Ed,” one of them said, “and we 
never think about how people like this are on the other end of the 
line.” “We are too insulated in Washington,” another remarked. 
“We don’t realize what’s going on out there in the country.” 16 

“Out there in the country,” countless Americans agree with 
them and disparage as useless and irrelevant many of the things 
the federal government requires and forbids. 


Duplicative and Contradictory Requirements 


Even when they acknowledge the usefulness and relevance of spe- 
cific requirements and prohibitions, people are incensed at having 
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to do the same thing many times for different agencies when it 
appears to them that once would be enough if the government 
were more efficient. Witnesses testifying at congressional hearings 
complained of this again and again. One observed, 


In the requirement of the reporting and process of compli- 
ance with the Equal Employment Opportunity requirements 
under the law ... it seems to us that if we work for five or 
six agencies of the Government we should only have to... 
indicate that we are in compliance with the law one time. 
But by reason of the fact that the bureaucrats ... in each 
agency want exactly the same thing, instead of filing once... 
we have to file as many different sets of these as we work for 
different agencies.” 


Another explained, 


We are not unreasonable people in business. We realize that 
you have to have a record and you have to measure accom- 
plishments and all of these things, but we do not believe that 
it takes the same record 10 different times to produce the 
results that are actually required by law.'* 


The congressional committee joined in wondering “why he 
must report similar information to several Federal agencies, and 
identical information to a federal and to a state agency,” and 
concluded: 


The form-maker, sitting in Washington surrounded by hun- 
dreds of other bureaucrats, does not comprehend the urgency 
of this man’s point of view, the man is only being asked to 
spend a few hours filling out a form. What the bureaucrat 
fails to understand is that the few hours his agency requires 
multiplied by the requests of several other Federal agen- 
cies places an enormous strain on the resources of the small 
enterprise.” 
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Executing the same forms over and over is not only boring and, 
to the people who must complete them, a foolish result of poor 
management; it adds to expenses. Nobody knows exactly how 
general such duplication is, but the scale of government opera- 
tions is so large that it apparently occurs frequently and casts a 
shadow on the need for most of the things the government does 
or demands. 

Still more irritating from the point of view of the conscien- 
tiously law-abiding person, in government as well as in private 
life, are government requirements drawn in such a way that to 
obey one seems to lead to violations of the other. I say “seems 
to” advisedly. The apparent inconsistencies are often ambiguities 
rather than contradictions. But even ambiguities impose dilemmas 
and burdens on those who strive to comply; each individual must 
resolve for himself or herself uncertainties created by poor drafts- 
manship, inadvertent contradictions, or deliberate avoidance of 
hard choices on the part of officials, and the most painstaking 
attempt to obey all provisions of all applicable sets of require- 
ments meticulously may eventually be judged to have violated one 
or another. 

For example, legislation protecting the right to privacy may 
conflict with the spirit, if not the letter, of the Freedom of Infor- 
mation Act. To take another case, one strategy for reducing racial 
discrimination is to prohibit inquiries about race on application 
forms of all kinds in both the private sector and in government, 
but another strategy is to require records on the treatment of 
minority applicants so that patterns of prejudice may be exposed 
and reversed; people can get caught between the two. A third illus- 
tration is the uncertain line between the expectation that career 
public servants will carry out the edicts of their political superiors 
without regard to their own predilections and the principle that 
duty requires them to disobey improper orders. These conflicting 
guidelines shift the difficulties of reconciliation from the promul- 
gators of official policy to the individual private citizen or public 
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employee without much guidance and with the possibility of pun- 
ishment no matter what course is chosen. 

Duplications and contradictions cannot be blamed entirely on 
the large number of national laws and agencies. The federal sys- 
tem, just because it has three levels of government, would produce 
such frictions even if each level issued few documents. Shoddy 
legislative draftsmanship and poor administration, which can 
appear even in small governments, would also make difficulties. 
But there can be little doubt that the scale of operations of the fed- 
eral government contributes heavily to the problem. Officers and 
employees in a vast system find it impossible to keep track of all 
the actions taken in earlier times or in other parts of the govern- 
mental structure. Furthermore, in a highly fragmented and fluid 
administrative community, few officials feel bound by the policies 
of their predecessors and colleagues. Consistency and tidiness are 
hard to preserve in a far-flung, complex environment. 


Inertia 


Once requirements and practices are instituted, they tend to 
remain in force long after the conditions that spawned them 
have disappeared. A committee of the House of Representatives, 
reporting on federal paperwork requirements in 1965, commented 
on “obsolete and archaistic reports” and offered two illustrations. 
One was 


the Bureau of Customs forms for the entry and clearance 
of vessels at U.S. ports. As brought out in the subcommit- 
tee hearings, these forms have not changed to any great 
extent since 1790, and merchant vessels today are required 
to report on the number of guns mounted.” 


The other was also a maritime example—the shipping articles 
that merchant seamen were required to sign before voyages, based 
on legislation of 1872 and 1873.71 Among the articles was a Sun- 
day food schedule as out of date as kerosene lanterns and buggy 
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whips. All the same, the empty provisions were still solemnized a 
century later. 

Similarly, a single embarrassing incident may inspire practices 
that go on and on at great cost and minimal benefit. As a former 
director of the Bureau of the Budget put it, 


The public servant soon learns that successes rarely rate a 
headline, but governmental blunders are front page news. 
This recognition encourages the development of procedures 
designed less to achieve successes than to avoid blunders. Let 
it be discovered that the Army is buying widgets from private 
suppliers while the Navy is disposing of excess widgets at a 
lower price; the reporter will win a Pulitzer prize and the 
Army and Navy will establish procedures for liaison, review, 
and clearance which will prevent a recurrence and which will 
also introduce new delays and higher costs into the process 
of buying or selling anything. It may cost a hundred times 
more to prevent the occurrence of occasional widget epi- 
sodes, but no one will complain.” 


Presumably, federal administration is shot through with cases 
of this kind, though nobody can be sure. Nor, of course, can any- 
body certify that continuous review of government operations 
to get rid of such ludicrous requirements would not cost more 
than letting them remain on the books. The search for outmoded 
practices takes government time and money, yet old, unchanging 
procedures, once learned, are easily followed, and utterly obsolete 
ones are usually ignored by everyone. So the burden of correcting 
them may be greater than that of letting them linger. Whether or 
not the direct cost of eliminating them exceeds the direct cost of 
enduring them, however, there is no doubt that even occasional 
exposures of such anomalies bring discredit on the whole estab- 
lishment. And when enough requirements are on the books, as in 
the federal government, elimination of these embarrassments is a 
virtual impossibility. 
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Programs That Fail 


Nothing, however, is as likely to render requirements pointless, in 
the opinion of some of those who must comply with them and of 
neutral observers, as constraints that obviously do not produce 
the results proclaimed as justifications for them. Restrictions and 
burdens imposed for announced ends that are never attained are 
probably the hardest to bear. 

Government regulation of business illustrates the point. Many 
regulatory programs originated in response to demands for gov- 
ernment suppression of abuses, either actual or potential. The 
prices of products or services were seen as excessively high, the 
quality unfairly or dangerously low, the supply uncertain. Con- 
sumers of these goods and services, denied what they wanted in 
the marketplace, asked the government to intervene to prevent 
these deficiencies. Such intervention was accomplished by new leg- 
islation, new agencies, new regulations and orders and controls. 
These measures were deemed by their backers to be worth their 
cost because they would eliminate or reduce evils. Naturally, if the 
evils did not disappear, or if even worse evils took their place, the 
regulatory programs would make no sense. 

Gradually, some observers began to suspect that the programs 
were falling far short of their proclaimed objectives, or even mak- 
ing things worse. In the first place, the observers noticed that the 
regulated interests often benefited more from regulation than con- 
sumers did. The interests were relieved of competition, yet the 
controls on them allegedly did not shore up quality or hold down 
prices in return for this security. In a free market, low-quality or 
overpriced practitioners or manufacturers, shorn of official pro- 
tection, would presumably be forced to improve quality, lower 
prices, or go out of business. Regulation has therefore been given 
low grades by critics from all sectors of the political spectrum.” 

In the second place, it has been said that regulatory officials 
acquire the same perspectives and values as the interests they 
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regulate.” The two groups are in constant contact and thus 
become indistinguishable, especially since personnel move from 
one to the other freely. In any event, in the contest to exert influ- 
ence on the regulators, consumers are ordinarily outclassed by the 
well-organized, well-heeled, well-informed, well-connected, con- 
tinuously functioning, experienced producers. Furthermore, the 
incentive structure motivates the powerful more effectively than 
the weak; a regulatory decision meaning millions to a firm often 
costs individual consumers less than the cost of protesting it, so it 
would be irrational for individual consumers to fight even though 
the loss hurts them deeply. Adding to dissatisfaction is the ability 
of regulated interests to pass along to consumers their costs of 
exerting pressure and of fighting consumer suits. Under these con- 
ditions, ask the critics, how effective can regulation be? 

Measures to nullify these biases have been adopted in many 
jurisdictions. These include limited bans on employment of regu- 
latory staff by regulated industries, insulation of decisionmakers 
from pressure, and authorization of class-action suits. Neverthe- 
less, complaints about the regulatory process continue, and some 
commentators have characterized it as largely symbolic, adopted 
for the purpose of quieting public discontent by a show of govern- 
mental action when those who adopt it know that the programs 
will be vitiated in practice.?° 

Indeed, regulatory bodies have even been called agents of the 
regulated rather than their masters. That is why regulated inter- 
ests, once the bitterest foes of regulation, are now among the 
most ardent defenders of their regulatory agencies, and why some 
industries have actively sought to be placed under regulation. By 
the same token, consumer organizations are among the most vehe- 
ment critics, claiming that consumers, the ostensible beneficiaries, 
have been victimized. Those who subscribe to this interpretation 
of regulation regard as pointless all the laws, regulations, hear- 
ings, procedural complications, administrative machinery, and 
other trappings of government control and oversight of business. 


14 | HERBERT KAUFMAN 


“Gentlemen, the bad news is the company is in 
a state of bankruptcy... . The good news is we 
have complied with federal rules and regulations.” 


In their eyes, the programs are failures, and the constraints associ- 
ated with them are so much useless red tape. 

Other constraints are derided as pointless not so much because 
they are turned to the advantage of the people they were supposed 
to restrain as because they are not one hundred percent effective. 
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Take the procedures, described later, to ensure the integrity of 
government funds, the impartiality of the civil service, and the 
fairness of government contracting. These impose burdens, incon- 
veniences, and costs within the government and on all who deal 
with it. Yet scandals occur repeatedly. Not a year goes by without 
exposés of public officers and employees being deceived or bribed 
by unscrupulous citizens or taking advantage of their positions 
to enrich themselves. Political connections reputedly do no harm 
when one is trying to get ahead in government service. High offi- 
cials have been lavishly entertained by major defense contractors. 
Corruption and favoritism persist despite layers of requirements, 
platoons of overseers, and convolutions of procedures intended to 
prevent them.” 

Of course, one might infer from the exposure and prosecu- 
tion of such infractions that the system is working. But if you are 
incommoded by preventive measures that are repeatedly violated, 
you are more likely to see the measures as useless. When violators 
are able to penetrate the defenses yet honest people who would 
never think of defrauding the government or abusing their author- 
ity must go through all the rigamarole set up to thwart scoun- 
drels, it is understandable that the honest people grow resentful. 
They would doubtless concede that some would-be violators are 
deterred by the safeguards. But to make large numbers suffer in 
order to reduce the percentage of noncompliance by a tiny fraction 
does not seem rational. “It usually doesn’t pay,” said one congres- 
sional witness, “to set up a system—any system—to make two per- 
cent of a group ‘behave’ at the expense of the other 98 percent.”?” 
Moreover, insult is added to injury; it appears to some observers 
that “the Government has a deep and abiding distrust of citizens 
generally” and “assumes every citizen is automatically a crook.” 
To people with this outlook, catching the handful of crooks does 
not prove that all the troublesome constraints designed to avert 
dishonesty justify all the machinery; rather, it proves that the 
machinery is not worth the hardships it inflicts on the innocent. 
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This skeptical view is not universally shared, but it has many 
adherents. And those who subscribe to it perceive government 
requirements in general as red tape. Government controls are seen 
not only as failing to work, but as inherently incapable of work- 
ing. In this view, therefore, they are neither justified nor justifiable. 


QUAGMIRE 


Even programs considered successful in the long run, however, will 
be called red tape if they are also considered excessively slow in 
acting on pending matters. Such perceptions are relative, of course; 
people waiting for desperately needed financial assistance, for 
contracts that make the difference between profit and loss, or for 
licenses without which they may not do business are apt to believe 
that operations are much slower than uninvolved observers believe 
them to be, and certainly much slower than public servants toiling 
furiously against budgetary limitations and procedural constraints 
believe them to be. But large numbers of people are victims at 
one time or another of delays when they are impatient for action. 
Often, this being one of their few direct contacts with the govern- 
ment, they conclude that the whole system is bogged down. 
Indeed, there are always people waiting for government action 
of some kind. Except in matters of law enforcement, govern- 
ment agencies ordinarily respond to applications and demands 
on them—and even in many law-enforcement cases, act on the 
complaint of an interested party. Individuals and organizations 
petition them for all sorts of things: licenses and permits, welfare 
benefits, subsidies, tax refunds, payments for goods or services 
rendered, pension benefits, insurance benefits, veterans’ benefits, 
loans, and others. They also seek changes in standing rules and 
regulations, in procedures, and even in the location of field offices. 
Millions of decisions of these kinds are made routinely every day 
and apparently, despite the impatience of the petitioners, are made 
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promptly enough to keep most people quiet, if not happy. Some, 
however, do become mired. 

For example, it is not extraordinary for federal agencies to 
take two years to reach decisions. In one state, officials decided 
to forgo federal funds for an urgently needed highway because the 
two or three years required to get them meant that construction 
costs would meanwhile have increased more than the amount of 
the aid.2? And extreme delays go far beyond this; the Food and 
Drug Administration took a decade to develop standards of iden- 
tity for peanut butter,” and the Federal Communications Com- 
mission was warned by a federal court to pick up the pace of its 
proceedings after a case instituted ten years earlier came before 
the bench.*! Some construction industry spokesmen charged that 
more than a decade often elapsed between the initial studies of 
a federal project and project authorization, and another five to 
ten years before project completion.*? Extenuating circumstances 
account for these snail-paced proceedings, but explanations sel- 
dom overcome the negative image the delays engender. Explana- 
tions or no explanations, ten years are deemed too many by most 
observers; that to them is red tape under any circumstances. 

Horror stories add to the negative impact. A United States con- 
gressman, for instance, publicly recorded one of those depress- 
ing tales that tarnish the reputation of the whole governmental 
process. A workingman was afflicted with severe mental illness 
and committed to a mental hospital. His parents, whom he helped 
support, applied for and received his disability benefits, part of 
which went to the hospital for his maintenance. After a while, he 
improved enough to win off-grounds parole, and he took a menial 
job. His parents, as required by law, notified the Social Security 
Administration, which promptly terminated the disability benefits 
(even though a nine-month trial period of continued benefits, to 
see if the insured really had overcome his handicap, would have 
been permissible under the law). 
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The young man proved unequal to the stress and returned to 
the hospital. His parents applied for reinstatement of benefits, 
but their application was denied, apparently in part because they 
were unable to get a supporting letter from the hospital physi- 
cian, who feared it might be the basis of a suit against him. They 
filed an appeal. Nothing happened. According to them, they made 
repeated inquiries about the status of the appeal. Still nothing hap- 
pened. The adverse initial decision left them unhappy, but at least 
they could take some action to have it reversed or modified; the 
delay on the appeal left them without benefits or formal recourse, 
an utterly frustrating position. 

They therefore turned to the congressman for help, and in the 
spring of 1975 he assigned one of his caseworkers to assist them 
and wrote personally to the Commissioner of Social Security. By 
the time October rolled around, the worker was still in the hospi- 
tal, his parents were still without his disability benefits, and there 
was still no ruling on the appeal. “As of this date,” the congress- 
man fumed, “he still has not received a decision on his case: 1 year 
and 188 days after his case was opened.” Nor was that all: 


As of this date, my constituent has not received his hearing 
or notification of his hearing date. We do know that depend- 
ing on whom one speaks to in the Social Security system, he 
has the same purported file in three different places, none 
of which can be produced on request. Note, too, that each 
person in each [part of the] agency attempted to be help- 
ful, but also claimed no knowledge or responsibility for 
action or lack of action in this case. As I recount this, I find 
myself angry, not only at the miscarriage of justice ... but 
also because the system is so elaborate and so impervious to 
direct human appeal that responsibility can be placed on no 
one person’s shoulder. 

Personally, I think that the Social Security Administration 
has treated Mr. S. and his parents with the consideration 
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that one would expect of George Orwell’s Big Brother in his 
novel, “1984,” and the rationality of the grand inquisitor in 
Kafka’s “The Trial.” 3 


Even if the hyperbole is discounted, it was clearly a lamentable 
affair. And when it moved a U.S. congressman to air the situa- 
tion in testimony before a congressional committee and in a major 
newspaper, it contributed to a hostile, scornful attitude toward 
government requirements on the part of a good many people. A 
few such cases from time to time can reinforce and spread the 
attitude. The belief that government is a quagmire of red tape is 
thus diffused throughout the society notwithstanding the possible 
unrepresentativeness of the individual cases underlying it. 


THE SCAPEGOATS 


One reaction to the disagreeable consequences of profuse gov- 
ernment requirements and prohibitions is to blame the profusion 
on the perniciousness or stupidity or laziness of government per- 
sonnel. After all, the victims of red tape would not inflict such 
injuries and indignities on themselves, would they? Therefore the 
officers and employees who promulgate the laws and regulations 
must be responsible. 

The accusations have enough surface plausibility to persuade 
some disgruntled citizens of their validity. It is conceivable that 
officials intent on aggrandizing their own power and protecting 
their own jobs would, unconsciously if not deliberately, contrive 
a blizzard of incomprehensible paper, a procedural maze, and a 
mass of technicalities that only someone completely familiar with 
these provisions could hope to find his way through. Then, insid- 
ers could not be easily replaced, even after changes in political 
leadership. Their decisions could be challenged by outsiders only 
with difficulty, for full-time specialists are not easily defeated by 
victims or insurgents who make their living at other pursuits and 
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“Frankly, trimming the bureaucracy has me worried. ... 
It just means fewer people to handle all that red tape.” 


cannot devote themselves exclusively to operating the system. 
Even nominal superiors would have to bow to the experts in the 
structures the experts themselves created. It would be a clever, self- 
serving strategy for officials to spin out complicated webs of red 
tape, conferring on themselves a near-monopoly from which they 
could not be dislodged. 
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Conversely, it is equally plausible that official stupidity and lazi- 
ness might be responsible for the crazy quilt of provisions and pro- 
cedures in government. Dull, slothful public servants would have 
to be furnished with specific, minutely detailed rules for every con- 
ceivable situation because, lacking intelligence or initiative, they 
could not be trusted to devise sensible responses on their own. 
They would be likely to formulate unsuitable and pointless rules 
and decisions either because they lacked the understanding to rec- 
ognize irrelevancy and inappropriateness or because they were not 
industrious enough to check all the facts or trace all the effects of 
what they do. They would cling to familiar courses of action long 
after those methods ceased to be apposite. Wanting in the wisdom 
to invent responses quickly or adhering slavishly to established 
procedures and rote recitation of published regulations (the most 
imaginative behavior of which such people would be capable and 
certainly the safest), they would take forever to arrive at solutions 
to problems. 

Obviously, the two portrayals of officialdom are mutually con- 
tradictory. Nobody can be both diabolically clever and dull-witted 
at the same time, nor can those who invent and execute compli- 
cated strategies also be too indolent to put themselves out on any 
account. One might contend that some public servants are of one 
kind and some of the other, and that together they are responsible 
for all the red tape in government. But it is as hard to swallow the 
notion that knaves and fools are the dominant elements among 
thousands of government officers and employees as it would be to 
acquiesce in the suggestion that the whole population consists of 
only these two categories. There is no a priori reason to assume 
they are intellectually or morally inferior to the rest of us; the level 
of their mental gifts and their characters is by no means below that 
of the general populace.** Neither the conspiracy theory nor the 
incompetence theory seems to me a persuasive explanation for the 
abundance of government requirements and prohibitions or for 
the unhappy and unwanted effects of these constraints. 
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Indeed, government personnel are greatly disserved by red tape. 
They would like to get on with their missions as they see them, to 
pursue their program goals energetically, efficiently, speedily. They 
chafe at the obstacles placed in their way, the restraints imposed 
on them, the boundaries they must observe, the procedures they 
must follow. Nobody is more critical of red tape than they. To 
them, it is ironic that they should be blamed for it. 

Unquestionably, they are tightly constrained. Their discretion 
is legally limited by statutes, regulations of sister agencies, judicial 
decisions, executive orders, and departmental directives. It is also 
politically limited by the need to accommodate powerful political 
figures and influential interest groups, by the practical indepen- 
dence of nominal subordinates, by the demands of clienteles, and 
by the risks of adverse publicity in the communications media. 
So they are often prevented from moving forcefully and promptly 
when they would like to and compelled to yield to pressures when 
they would prefer to stand firm, even though this may mean an 
injustice is done or suffering is not relieved. They are also forced 
to allocate precious time and money to the endless demands for 
reports and information made by Congress and the public and 
other agencies, and to process vast streams of reports they don’t 
want but are obliged by law to collect for the use of others.** In 
short, the costs, inconveniences, and burdens of government con- 
straints oppress government workers as much as anybody. 

In fact, perhaps more. Understandably, they see themselves as 
experts in their fields, yet many of the constraints on them are 
the work of people they regard as uninformed amateurs. Career 
diplomats who must answer to legislators with no experience in 
foreign affairs, urban specialists who must defer to interests from 
back-country farm regions, and professional military officers chal- 
lenged at every turn by civilians with slight knowledge of military 
strategy and tactics, for example, grind their teeth in frustration. 
If people outside government think they are victims of irrelevant 
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obligations and prohibitions, they should see what those inside 
have to put up with—at all levels, too. 

In lower echelons, subordinates are obliged to observe laws 
and regulations even when they think the contents are ill con- 
ceived. If they believe the contents are illegal or immoral and 
they are unable to persuade their superiors to make appropriate 
changes, they are expected to resign and protest from the outside; 
if they continue in service, they are supposed to obey (though, 
of course, some do stay and resist from within).** Resignation 
is not always a live option for everyone; many therefore stay on 
and try to comply with requirements they object to, hoping for 
better times eventually, when new leaders arrive. Meanwhile, they 
bemoan red tape. 

Leaders are equally frustrated. Political superiors find admin- 
istrative agencies less responsive to them than they would like 
because the agencies are bound by generations of accumulated 
obligations and restraints. Leaders therefore cannot do as much 
as they would like to shape administrative action to the image of 
their own philosophies or to the demands of their allies and con- 
stituents. They are also angry and embarrassed by their appar- 
ent inability to eliminate the red tape that everyone complains 
about; the persistence of red tape makes them seem unresponsive 
or powerless. Unable to get their own way or to do favors for 
their friends whenever they want, the highest government offi- 
cials are frequently as enraged by the vast corpus of constraints 
embodied in official documents as any of their subordinates and 
as any private citizen. They are among the loudest and most 
intense critics.” 

Public officers and employees get the blame for red tape, I sup- 
pose because they are the ones who personify the governmen- 
tal action and inaction we all resent. Or maybe we blame them 
because we can’t think of another plausible explanation for the 
prevalence of something everybody professes to loathe. It would 
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not surprise me, however, if they are merely scapegoats in a lit- 
eral sense—bearers of the blame for others. We may accuse them 
because, intuitively, we want to divert the guilt from the real cause: 
ourselves. No one element of the population is responsible for all 
red tape or even for most of it. In the next chapter, I shall try to 
show that we all have a hand in it. 


CHAPTER TWO 
OF OUR OWN MAKING 


Little drops of water, 
Little grains of sand, 

Make a mighty ocean 
And a mighty land. 


—NURSERY RHYME 


n suggesting that responsibility for the massive outpouring of 
government requirements and restraints decried as red tape is 

widely shared, I do not mean to imply that we manufacture red 
tape deliberately. For the most part, we do so without realizing 
it. That we do so inadvertently, however, does not alter the facts 
about the origins of the outpouring. All of us together produce it. 

Every restraint and requirement originates in somebody’s 
demand for it. Of course, each person does not will them all; on 
the contrary, even the most broadly based interest groups are 
concerned with only a relatively small band of the full spectrum 
of government activities, and most interest groups are narrowly 
specialized rather than broadly based. So each constraint is the 
product of a fairly small number of claimants. But there are so 
many of us, and such a diversity of interests among us, that mod- 
est individual demands result in great stacks of official paper and 
bewildering procedural mazes. 

Let me illustrate this contention by reviewing the effects of 
just two properties we have tried to infuse into our government: 
compassion and representativeness. Each of these is a cluster of 
attributes, not a single simple trait. And they are only two such 
clusters among many. But they account for a storm of complaints 
about red tape. 
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HOW COMPASSION SPAWNS RED TAPE 


If the government were not driven to protect us from injury, for 
example, there would be many fewer governmental constraints 
and complicated procedures in our society. I exclude “common 
crimes” and the administration of criminal justice from this dis- 
cussion—not because they are conceptually or practically distinct 
from other kinds of official prohibitions and obligations, but 
because, for obscure reasons, they are not usually regarded as 
red tape,! and because, in any event, they fall chiefly within the 
jurisdiction of the states rather than the federal government. The 
remaining protections are still vast, for the federal government 
tries in so many ways to prevent harm from befalling us. 


Protecting People from Each Other 


Take the relations between buyers and sellers. For a long time, 
these were left largely to negotiations between the parties to each 
transaction; the government had little to do with them. They were 
not entirely unregulated by public authority, the courts being 
available to parties aggrieved by deception or other injury. For the 
most part, though, remedies could be sought only after damages 
had been inflicted or at least only when damages were imminent. 
Hence the warning that it was up to the buyer to beware. The gov- 
ernment took no responsibility for the buyer’s well-being. 

Today, the government is deeply involved in trying to prevent 
injuries before they occur. People demanded its protection for 
many reasons—the marketplace worked too imperfectly to shield 
them from harm by venal or careless producers and distributors, 
the courts were uneconomic instruments of redress for individu- 
als whose damages were of small monetary value, the amount of 
technical knowledge required to choose sensibly among the innu- 
merable products offered for sale came to exceed what most of 
us could master, agreements between buyers and sellers began 
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to impinge more and more heavily on persons not party to the 
negotiations or to the bargains struck, and social values changed 
as industrial society proved fertile soil for new philosophies. In 
response to the demands for governmental intervention provoked 
by these developments, the government interceded in more and 
more buyer-seller relations. 

It has attempted, for instance, to assure the purity of food and 
the safety of drugs.* It has attempted to prevent false and mis- 
leading advertising.’ It has attempted to reduce dangers from haz- 
ardous substances and products of all kinds.* It has attempted to 
improve the safety of passengers in public and private transpor- 
tation.’ These are just a few of the programs to raise the mini- 
mum standards of selected goods and services. Buyers still have to 
beware; the public programs fall short of absolute guarantees. But 
they illustrate how the generous impulses of the government give 
rise to all sorts of controls. 

A host of agencies were created to perform these functions, 
including the Food and Drug Administration, the Federal Trade 
Commission, the Consumer Products Safety Commission, the 
National Transportation Safety Board, inspection services of the 
Department of Agriculture, and safety divisions in the Interstate 
Commerce Commission, the Coast Guard, and the Federal Avia- 
tion Agency. For each one, pages of statutes brought it into exis- 
tence, set its mandate, and defined its powers. Each agency dis- 
charges its responsibilities through volumes of administrative rules 
and regulations, orders addressed to individual people and firms, 
and adjudications of disputed decisions and orders, many of which 
are reached in courtlike proceedings. For these purposes, each 
agency has its forms for applications and collecting data, and each 
issues its own procedural directives. Some agencies have licens- 
ing powers, most have powers of inspection, a few have powers 
of summary action to deal with emergencies.* Today, therefore, 
buyer-seller relations once ignored by the government are modified 
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and controlled by hosts of official specifications and by the public 
administrative officers and employees who enforce them. 

Beyond question, one consequence of all these measures has 
been to multiply by a large factor the number of governmental 
constraints people encounter in day-to-day life. Also beyond 
question, the measures can be traced to entreaties for the protec- 
tion of people unable to protect themselves in the modern world. 
This is not to say that every response has been exactly what the 
petitioners expected or that every response has been a smashing 
success. But it is from such demands for governmental interces- 
sion and from the convergence of political necessity and genuine 
concern for innocent victims that the avalanche of government 
paper often springs. 

Buyer-seller relations are only one of the broad areas in which 
the government has been impelled to intervene. It is also a party to 
relations between employers and employees and between unions 
and union members,’ universities and students,’ bankrupts and 
their creditors,’ tenants and landlords," shippers and carriers," 
state and local governments and their residents, banks and 
depositors," investors and issuers and underwriters of securities," 
lenders and borrowers,'’ researchers and human research sub- 
jects,'® even animal handlers and animals,” among many others. It 
is involved in relations between competing firms of all kinds, both 
to limit excessive competition for markets and resources and to 
preserve competition where it is threatened."* It is concerned with 
prices and rates,” the quality of goods and services,” safety,” and 
equal rights under law.” Every such interposition is a response 
to a cry for help from some group unable to defend its interests 
by itself. And every one entails as much legislation, administra- 
tive procedure and action, and litigation as does intervention in 
buyer-seller relations. In this sense, much of the great volume of 
governmental requirements and prohibitions that we encounter on 
all sides owes its existence to the government’s endeavors to keep 
some people from being hurt by other people. 
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Alleviating Distress 


The government has also responded to pleas for assistance from 
people buffeted not so much by their fellows as by forces over 
which they have no control. For a long time, many of these unfor- 
tunates were left to the mercy of their families and neighbors, of 
private charities, of local units of government, or simply of fate; 
the federal government assumed almost no responsibility for them. 
But the scale and character of hardship in modern industrial soci- 
ety overwhelmed the traditional instrumentalities of aid. Political 
pressure, humanitarian impulses, guilt, pity, and other sentiments 
built up. The federal government could not ignore them; it moved 
in to help. 

Seamen were treated as “wards” of the government early in 
the nation’s history,” as Indians were later.** Assistance to veter- 
ans and their families was likewise begun many years ago.” Later, 
there were also federal services for children, for the aged, the 
blind, the disabled, retired workers, the poor, and others.” Relief 
for the victims of natural disasters—floods, droughts, storms, 
earthquakes—was routinized.*” Unemployment compensation 
was federally encouraged and financed by federal grants to tide 
the unemployed over hard times.?* The list goes on and on; the 
federal government has heeded many calls for help. 

The government’s generosity, incidentally, is not confined to the 
destitute and the handicapped. Subsidies to farmers and certain 
industries relieve the hardships of these groups, some of whom 
would otherwise be forced out of business by foreign competi- 
tion or adverse economic conditions.”? State and local govern- 
ments have also been helped by federal grants-in-aid and revenue 
sharing.” Programs on behalf of these beneficiaries are frequently 
justified in economic rather than moral terms—the supports pre- 
sumably enable important functions to continue and also preserve 
the jobs these functions create. But welfare programs for the poor 
may be similarly defended on economic grounds, for they shore 
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up purchasing power and thus provide job-sustaining, production- 
maintaining markets. The philosophical differences between ser- 
vices to various target populations are quite narrow. All these 
services come about because people and organizations in distress 
seek federal contributions to alleviate their pain, and the federal 
government, for a mixture of pragmatic and idealistic reasons, 
answers the calls. 

The moment a government program for a specified group gets 
started, legislation and administrative directives and court battles 
proliferate. It is essential to define who is in the group and who 
is not. The amounts of benefits and the criteria for determining 
who in the group is eligible for which amount must be established. 
Procedures for requesting benefits, for processing such applica- 
tions, for distributing the benefits, and for settling disputes with 
applicants over their entitlements have to be set up. Preparations 
must be made to defend actions in court and to justify them to leg- 
islators representing disappointed constituents. In short, because 
each decision in a grant program is tailored to the situation of 
each recipient, the administering agencies are compelled to issue 
a multitude of guidelines and to construct elaborate machinery to 
accomplish their ends. 

Consider a couple of illustrations from social security. The 
statute provides for “mother’s insurance benefits.” A number of 
conditions must be met for a woman to qualify, including one that 
she have “in her care a child of the deceased worker under age 
18 or disabled who is entitled to child’s insurance benefits.” But 
what does “in her care” mean? Some women apply even though 
they are not living with the child in question; must the mother and 
child be living together? Is living together proof that the child is in 
her care? Does legal right to the child’s care and custody by itself 
establish eligibility? Nearly two pages of regulations have been 
promulgated to answer questions of this kind for all foreseeable 
contingencies in connection with this single phrase. (“In her care” 
means that she exercises “parental control and responsibility for 
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the welfare and care” of the child, or performs “personal ser- 
vices” for a child eighteen or over who is mentally incompetent.*! 
Parental control and responsibility, in turn, mean “supervising 
the child’s activities and participating in the important decisions 
about the child’s physical and mental needs.” Performing per- 
sonal services means “services [with illustrations listed] performed 
for a child other than any routine household services which are 
performed for any adult member of a household.”* Parental con- 
trol and responsibility may be exercised indirectly, with mother 
and child apart, but for specified lengths of time and for specific 
purposes, such as the child being away at school.** Mere legal 
right to a child’s care and custody does not in itself constitute 
parental care and responsibility.” Indeed, there is a whole section 
illustrating situations in which a mother is deemed not to have a 
child in her care.) It is necessary to go on at such length and in 
such detail because thousands of employees of the Social Secu- 
rity Administration must make judgments on tens of thousands 
of claims encompassing all sorts of different circumstances. Only 
precise, specific guidelines can assure common treatment of like 
cases. Otherwise, programs for alleviating distress on an individ- 
ual basis lose all consistency. 

Similarly, the statutory provisions for disability payments 
under the social security program are amplified by a large body of 
administrative regulations. Disability is defined in the legislation as 
“inability to engage in any substantial gainful activity by reason of 
any medically determinable physical or mental impairment which 
can be expected to result in death or has lasted or can be expected 
to last for a continuous period of not less than 12 months.”*” But 
it takes fifteen pages of specifications of symptoms, clinical signs, 
and laboratory findings for the musculoskeletal system, special 
sense organs, respiratory system, cardiovascular system, digestive 
system, genitourinary system, hemic and lymphatic system, skin, 
endocrine system, multiple body systems, neurological problems, 
mental disorders, and malignant neoplastic diseases to describe 
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the kinds of impairments within the statutory standard.*® Indeed, 
even when the statute is quite specific (“ ‘blindness’ means central 
visual acuity of 20/200 or less in the better eye with the use of a 
correcting lens. An eye which is accompanied by a limitation in 
the fields of vision such that the widest diameter of the visual field 
subtends an angle no greater than 20 degrees shall be considered 
for the purposes of this paragraph as having a central visual acu- 
ity of 20/200 or less”*’), it may require elaboration. In the case 
of blindness, administrative regulations prescribe the tests to be 
used in determining visual acuity—for instance, for an eye with a 
lens, the “usual perimetric methods, utilizing a 3 mm. white disc 
target at a distance of 330 mm. under illumination of not less than 
7 foot-candles,” according to a prescribed table of central visual 
efficiency and a chart showing the normal field of vision and the 
method of computing percentage of field efficiency.*° In this fash- 
ion, the Social Security Administration tries to make sure that the 
same criteria of eligibility are applied everywhere. 

Obviously, the program could be run with far fewer specifi- 
cations and requirements. One consequence, however, would be 
the award of benefits to people whom Congress and the program 
administrators never intended to support and the denial of ben- 
efits to many they wanted to reach. Once a program of tailor- 
made assistance gets started, it is not likely to attain its announced 
objectives unless it is laid out in great detail. Humane goals thus 
add to the paper blizzard. 


Forestalling Systemic Disruptions 


Another way in which the federal government strives to prevent 
pain and hardship from afflicting people is by heading off systemic 
breakdowns. Industrial systems are composed of such specialized 
and interdependent subsystems that a failure of any subsystem 
inevitably slows or stops other subsystems, and the repercussions 
spread through the whole society. If the subsystem is an especially 
important one—transportation, energy, agriculture, or a basic 
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industry like steel production—the results can be catastrophic. 
Many federal interventions in the economy, with their accom- 
panying mounds of laws and regulations, are brought on by the 
resolve to shield people from the suffering that would ensue. 

Hence the programs and agencies to prevent work stoppages 
caused by labor-management and interunion disputes,*! to man- 
age the economy when inflation or deflation threatens its stabil- 
ity, to prevent the waste and destruction of natural resources 
and to assure a steady supply of vital materials from abroad,” to 
deter aggression against this country and its friends by potential 
foes,“* to assist other nations striving for economic and political 
development and stability,** and to encourage and facilitate the 
peaceful resolution of international conflicts that could explode 
into worldwide crises.** Even leaders whose personal preference 
might be to stay aloof from such involvements cannot ignore the 
demands and expectations of the people generally, or of power- 
ful groups among them, that the government do something about 
such dangers. The government will therefore almost always do 
something—maybe something that proves unwise in retrospect, 
but in any case, something—to forestall events and practices that 
could disrupt the system under which we live. 

Of course, the programs launched to provide this security 
increase the size of the government and the number and complex- 
ity of government operations and procedures. Think of the number 
of agencies set up to work for the objectives just mentioned: the 
Department of Labor, the National Labor Relations Board, the 
National Mediation Board, the Federal Mediation and Concilia- 
tion Service, the Department of the Interior, the Environmental 
Protection Agency, the Federal Energy Administration, the Energy 
Research and Development Administration, the Department 
of Commerce, the Department of State, the Agency for Interna- 
tional Development, the Export-Import Bank, the Department of 
Defense, the Central Intelligence Agency, and many others. If we 
were willing to take greater risks with the very existence of our 
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economic and political systems, we would undoubtedly enjoy less 
government, smaller government, and simpler government—pro- 
vided, that is, we had any government at all. Perhaps we have opted 
for excessive caution. But the suffering from systemic breakdowns 
evidently is so much less acceptable than the controls and proce- 
dures set up to prevent them that we prefer the certain constraints 
and annoyances to the possibility of even temporary disruption. 


Compassion and Expedience 


In suggesting that there is compassion behind governmental poli- 
cies intended to protect people from one another, help the victims 
of events that overwhelm them, and keep the system from break- 
ing down or being smashed, I don’t mean to rule out the political 
expediency of these policies. The careers, reputations, even the 
jobs of government officers and employees depend on the main- 
tenance of order and continuity in the polity; if substantial num- 
bers of people—even if they are only a minority—are disaffected 
and rebellious or if the society cannot function or defend itself, 
the institutions of government may be overturned, sweeping the 
leaders out. And even if the institutions survive, the leaders will 
be replaced if they appear indifferent to the pains and fears of the 
public. So it is in the self-interest of officials to respond to people’s 
expressions of distress and anxiety. Compassion and expediency 
thus converge to produce the proliferation of government require- 
ments, prohibitions, and labyrinthine procedures. 


REPRESENTATIVENESS AND ITS CONSEQUENCES 


Despite governmental solicitude, distrust of government is a deeply 
ingrained tradition in America. Consequently, the growth of gov- 
ernment stimulates fear in the people even though the growth came 
about in response to demands for protection and assistance from 
the people themselves. Americans worry about the dangers of tyr- 
anny or at least of official arrogance. And they are uneasy about 
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the possibility that the vast impersonal machinery of government, 
with its endless obscure activities and powers, will be turned from 
its public purposes to private advantage by powerful private inter- 
ests or crooks in its ranks or outside. That is, Americans assert a 
need to be protected from the government as well as by it, and they 
recognize a need to protect it from those who would despoil it.The 
representativeness of the government is a safeguard against such 
abuses. If all interests are represented in the government’s decision- 
making processes and if its decisions are not skewed by resources 
or methods employed only by a small set of interests, it is less likely 
to be tyrannical, arbitrary, dishonest, or extensively victimized. So 
steps have been taken to assure representativeness. 

Unfortunately, like so many other unexceptionable objectives, 
this one too brings procedural complications, substantive con- 
straints, paperwork, and additional agencies in its wake. How 
these undesired characteristics are brought about by the quest for 
representativeness is best explained by examining some of the spe- 
cific tactics employed in that quest. Efforts to guarantee due pro- 
cess, rationality in decisionmaking, the integrity of every decision, 
and taxation with representation illustrate clearly what happens. 


Due Process 


Preservation of due process, for instance, obliges officials to give 
people affected by governmental actions a fair chance to get their 
views on official decisions registered so that their interests are not 
overlooked or arbitrarily overridden by those in power. Actions 
judged to be in violation of these requirements may be nullified. 
The desire for fairness adds to the practices and constraints 
commonly regarded as red tape. Take the Administrative Proce- 
dure Act as an example.” Enacted in 1946, it is a legally bind- 
ing codification and summary of procedural fairness requirements 
governing administrative agencies. It applies to agency rules (“the 
whole or any part of any agency statement of general or particular 
applicability and future effect”), orders (“the whole or any part 
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of the final disposition .. . of any agency in any matter other than 
rule making but including licensing”), and licenses (“the whole 
or part of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of per- 
mission”), and to the processes by which each of these decisions is 
reached and promulgated.** 

To ensure that people are not kept in the dark about who is 
responsible for the decisions about rules, orders, and licenses, by 
what authority the decisions are issued, the exact wording of the 
decisions, and how and where to protest unfavorable decisions, 
the statute includes a section on public information commanding 
agencies to “separately state and currently publish in the Federal 
Register” descriptions of central and field organization, including 
delegations of authority; “statements of the general course and 
methods by which its functions are channeled and determined,” 
including formal or informal procedures and forms and instruc- 
tions; and substantive rules plus statements of general policy or 
interpretations adopted by the agencies. They must also “publish 
or, in accordance with published rule, make available to public 
inspection all final opinions or orders in the adjudication of cases.” 
Matters of record must, in accordance with published rules, be 
made available to “persons properly and directly concerned.”* 

Another section of the law, on rule making, requires also that 
“general notice of proposed rule making shall be published in the 
Federal Register,” and that each agency “shall afford interested 
persons an opportunity to participate in the rule making” through 
written submissions “with or without opportunity to present the 
same orally.” All relevant submissions must be considered by the 
decisionmakers, and rules adopted must contain “a concise gen- 
eral statement of their basis and purpose.” Any interested person 
must be accorded “the right to petition for the issuance, amend- 
ment, or repeal of a rule.”*° 

Small wonder, then, that the Federal Register and the Code of 
Federal Regulations fill shelf after shelf in library stacks. 
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The act also specifies how various proceedings must be con- 
ducted. A section on adjudication directs that persons entitled to 
notice of an agency hearing be given timely information about all 
the relevant details of the pending matter. The times and places of 
hearings must be set “with due regard ... for the convenience and 
necessity of the parties or their representatives.” Agencies must give 
all interested parties a chance for “the submission and consideration 
of facts, arguments, offers of settlement, or proposals of adjust- 
ment,” and, if no agreement is reached, a chance for a hearing.*! 

The management of hearings is spelled out in detail, with par- 
ticulars on the powers of presiding officers, the taking of evidence 
(including the right to cross-examine), and the character of the 
official record. Decisions by subordinates are authorized, but 
appeal to “the agency” (i.e., its highest officers) is permitted, and 
the procedures for appeal are explicitly described. Decisions must 
include “findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or discretion pre- 
sented on the record.” Agencies are directed to appoint “as many 
qualified and competent examiners [now called administrative law 
judges] as may be necessary” for these purposes.* 

Finally, “Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such action 
... Shall be entitled to judicial review thereof.” Review proceed- 
ings and the scope of court jurisdiction are defined.*? 

Here, then, are some of the reasons for the elaborateness and 
deliberateness of administrative procedures in federal agencies. 
To be sure, were there no Administrative Procedure Act, agen- 
cies would not cavalierly trample the rights of their clients; other 
statutes, judicial precedents, political pressures, and generally 
accepted standards of equity would keep them in check. But the 
act unquestionably compelled them to formalize and elaborate 
their procedures to a greater degree than they otherwise would. 

Special due-process guarantees cover employees of the govern- 
ment.** Superiors cannot hire and fire subordinates at will, punish 
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them freely, or even unrestrainedly assign them to functions or 
locations. Civil service laws and regulations, collective bargain- 
ing agreements, and, more recently, judicial interpretations of the 
first amendment to the Constitution, not to mention political 
realities, circumscribe the superiors, and aggrieved employees may 
seek formal review of actions affecting them. At least some of the 
slowness, awkwardness, and intricacy of federal administration 
can be traced to the protection of the rights of people who work 
for the government. 

A society less concerned about the rights of individuals in gov- 
ernment and out might well be governed with a much smaller vol- 
ume of paper and much simpler and faster administrative proce- 
dures than are typical of governance in this country. Americans 
have adopted a different mix. 


Representation, Rationality, and Administrative Effectiveness 


Participation of relevant interests in decisionmaking, one of the 
principal ways of achieving due process, is an end in itself. At the 
same time, it contributes to another widely shared value, rational- 
ity in decisionmaking. Rationality, in turn, is both an end in itself 
and a means to another value, administrative effectiveness. The 
simultaneous pursuit of all these objectives generates still more of 
the practices and requirements reviled as red tape. 

Rationality here refers to consideration of all reasonable alter- 
natives and their effects when choices must be made. It also refers 
to the logical consistency of decisions, to the elimination of inex- 
plicable and unjustifiable discrepancies among them, and to the 
avoidance of embarrassing contradictions. 

Lack of comprehensiveness in weighing alternatives can reduce 
rationality and effectiveness in several ways. It may result in selec- 
tion of a course of action inferior to other available options. It 
may eventuate in decisions that powerful public agencies and 
political leaders, excluded from the process of deciding, cannot 
support. It may produce policies offensive to a segment of the 


RED TAPE | 39 


community capable of offering strong resistance and even of over- 
turning them. In short, wisdom, teamwork, and compliance may 
suffer from the failure to take into account everything and every- 
body that reasonably could be taken into account in arriving at a 
policy position, 

Lack of consistency can reduce rationality and effectiveness in 
similar ways. The work of one agency may end up negating the 
labors of another. The discovery by some people that other peo- 
ple in the same position fare better because different agencies or 
regional offices handle identical problems in different ways may 
lead to noncompliance, litigation, and even political upheavals. 
Indeed, inconsistent requirements may force citizens to violate 
some legal mandates in order to comply with others, which means 
that one or more programs will fall short of their announced 
goals. In any event, disclosure of such cases makes those in power 
look ludicrous. 

Government procedures were therefore designed to avert these 
doleful possibilities by facilitating interest-group participation in 
official decisions to a greater extent than would be dictated by 
concern for fairness alone. This makes it harder to reach policy 
decisions. But giving every interested party a voice in official deci- 
sions increases the likelihood that no feasible option will be over- 
looked, that no important consequence of any feasible option will 
be forgotten or unperceived, that conflicts and contradictions will 
be brought to light and resolved, and that the policies ultimately 
emerging from such broadly reviewed deliberations will enjoy a 
higher degree of voluntary compliance on the part of the pub- 
lic than policies fashioned in ignorance of public attitudes and 
expectations. Presumably, such policies will also be maximally fair 
because nobody’s rights are likely to be trampled under these con- 
ditions. Whether they are more just or not, however, they are said 
to enjoy better hope of success than policies formulated in isola- 
tion or secrecy. It is in this sense that they are called more rational 
and effective. 


40 | HERBERT KAUFMAN 


Some of the methods of increasing group participation are 
time-honored.** One is to designate agencies to be spokesmen for 
specific groups; at the departmental level, for example, the Depart- 
ments of Labor, Agriculture, and Commerce were so conceived, 
but there are also many single-constituency agencies at the bureau 
level and among the so-called independent bodies, such as the 
Veterans’ Administration. Other long-standing methods include 
selecting agency staffs from the clientele served or regulated and 
reserving places on administrative and advisory boards for repre- 
sentatives of such interests. Occasionally, a private interest may be 
virtually clothed with public authority. These practices are often 
assailed for giving too much weight to special interests as against 
the public interest, and their efficacy in furthering the cause of jus- 
tice and rationality has been sharply questioned. Hidden motives 
may indeed underlie some of them. All the same, they doubtless 
do result in decisions different from the ones public officials would 
reach if nongovernmental groups had no part in official decision- 
making. That is why they were invented and why they endure. 

More recently, interest-group representation has been pressed 
into new areas. In the war against poverty, particularly, the fed- 
eral government insisted that federally assisted local antipoverty 
agencies include the poor and ethnic minorities in their governing 
boards, while some revenue sharing programs require evidence of 
local participation in the drafting of applications for federal funds.*” 

Old or new, the methods of interest-group representation 
generate more directives and controls, more steps in the forging 
of governmental policies, more bargaining before decisions are 
reached, and more postdecision litigation than would otherwise 
develop. Fairness, comprehensiveness, and community acceptance 
of policy decisions obviously rate higher than administrative sim- 
plicity and speed. 

Increased participation in governmental decisions by external 
groups is matched by procedures to make sure that every admin- 
istrative unit inside the government also contributes its special 
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knowledge, point of view, and sympathy for its clientele to the 
final product. One method is compulsory clearance of pending 
decisions with every relevant organizational unit whose jurisdic- 
tion touches on the matters under consideration; the Secretary 
of Housing and Urban Development, for instance, is forbidden 
by the Housing and Community Development Act of 1974 to 
make community development grants “unless the application 
therefor has been submitted for review and comment to an area- 
wide agency under procedures established by the President,” 58 
while the State Department, according to one report, has devel- 
oped clearance to such a high art that as many as twenty-seven 
signatures may be required on an instruction to an ambassador 
before it is sent.’ Another method is to require studies and writ- 
ten reports on various “impacts” of proposed policies; environ- 
mental impact statements are now mandatory prerequisites for 
official action affecting the environment, inflation impact state- 
ments must accompany draft legislation, rules, and regulations 
proposed by executive branch agencies, and similar statements 
about the consequences of pending measures for the public’s 
paperwork burdens, for the costs of doing business, and for fam- 
ily life have been proposed.” Still another method is to place sepa- 
rate organizations under a common command with authority to 
compel coordination.*! All these devices are internal counterparts 
of external-group representation and are defended with the same 
arguments: fewer vital considerations are neglected, less opposi- 
tion and evasion are engendered. 

Opinions about the effectualness of these practices vary. But 
even if they accomplish all that is claimed for them, there is a cost 
in “red tape.” They multiply the paper flow inside the system or the 
paperwork demands on the public or both. They make the govern- 
ment slow and ponderous, thus reducing the vigor of policy execu- 
tion. They increase expenses. Sometimes unknowingly or unwill- 
ingly, but often deliberately, we pay these costs to get the asserted 
benefits even if the costs are certain and the benefits in doubt. 
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Keeping Government Public 


Similarly, we try to do whatever is necessary to keep the govern- 
ment from turning into an instrumentality of private profit for 
those in its employ or those with private fortunes at their disposal. 

The temptations facing the government work force are varied 
and enormous. They handle hundreds of billions of dollars in rev- 
enues, in expenditures (paychecks, retirement benefits, payments 
for supplies and services, rent, subsidies, tax refunds, etc.), and in 
vast quantities of removable property, from postage stamps and 
office equipment to vehicles and electronic gear. Without exceed- 
ingly tight controls, nobody would ever know if one government 
employee took a little here, another stole a little there, and a third 
pocketed a bit somewhere else. Public moneys would thus be 
diverted from their intended uses to the enrichment of dishonest 
public servants. Even if no individual defalcation were large, the 
collective effect could be massive. And without controls, unfor- 
tunately, the scale of the average individual offense would doubt- 
less be substantial. 

Public officers and employees are also tempted by opportunities 
to sell their official discretion and information.® Historically, the 
letting of government contracts, the sale or gift of government land, 
and the disposition of government-owned resources were riddled 
with corruption of this kind as government agents were bribed to 
overlook wholesale perversions of the law. Indeed, some inspectors 
and law-enforcement officers and tax collectors in all fields have 
occasionally been induced to disregard violations, withhold reports 
to higher levels, or at least reduce charges against offenders. They 
have also been persuaded to certify that products of substandard 
quality meet legal specifications and that extravagant tax deduc- 
tions are valid. They have been paid to leak confidential informa- 
tion enabling their corrupters to beat out competitors in the mar- 
ketplace or in bidding for government contracts, or even allowing 
foreign governments to gain an advantage over our own. 
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They have also been tempted by the opportunities to extort 
payments.“ Permits can be delayed, licenses held up, deliberations 
protracted, proceedings prolonged, unless rewards are offered. 
Inspectors can charge violations by the score if their requests for 
payoffs are rejected. At one time, government workers were fired 
if they did not contribute to the political party in power, and par- 
ties routinely attracted people to toil for them free by holding out 
the hope of eventual government employment as compensation. 

We have attempted to suppress such practices. Many of them, 
such as bribery, have been declared crimes, but criminal penalties 
deter only if there is a good chance that the forbidden acts will 
be detected. Corrupt bargains, however, are difficult to detect. We 
have therefore gone beyond deterrence; we have tried, by elaborate 
procedural safeguards, to make the commission of these acts almost 
impossible. These tactics are executed through torrents of laws and 
regulations and cumbersome procedures; it is sometimes said the 
prevention costs more than the ailment. But our attitude toward 
public property is typified by the comments of a famous econo- 
mist ordinarily inclined to reject costs that exceed benefits in dollar 
terms: “The Office of Management and Budget should spend $20 
to prevent the theft of $1 of public funds.” Not only are public 
property and public discretion held to have a special moral status; 
they occupy a special political position because abusing them eats 
away at the foundations of representative government. So we are 
willing to put up with a lot to safeguard their integrity. 

The controls on accounting and financial management there- 
fore abound,® as do the statutes and regulations on personnel 
administration,” on government contracting and procurement,® 
on property management,” on data processing,” on privacy and 
freedom of information.”! There are watchdogs who watch watch- 
dogs watching watchdogs. The Treasury, the Office of Manage- 
ment and Budget, and the General Accounting Office stand guard 
over fiscal matters, along with departmental and bureau finan- 
cial officers. The Civil Service Commission and departmental and 
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bureau personnel administrators are the guardians of the person- 
nel system. The General Services Administration maintains sur- 
veillance over purchasing and property, the Office of Management 
and Budget over agency compliance with privacy laws, and the 
Attorney General over freedom of information practices. Though 
every agency has its own legal counsel, only the Department of 
Justice (with a few exceptions) represents the government in court. 

Administrators of line agencies chafe at these restraints, the 
paperwork they inflict, the time and frustration they add to 
the routine business of government. Chances are that most of the 
public knows little about them, though anyone who does busi- 
ness with the government doubtless learns quickly. Much of the 
often-satirized clumsiness, slowness, and complexity of govern- 
ment procedures is merely the consequence of all these precau- 
tions. Things would be simpler and faster if we were not resolved 
to block abuses that turn public goods to private profit. 

A private redirection of government occurs also when rich peo- 
ple and organizations successfully use their wealth to determine 
who gets office or what the officeholders do. Such uses of wealth 
were not held illegal or immoral in the past; they were taken for 
granted. But the disparities in wealth in the society give to the rich 
an advantage in selecting leaders and controlling official behavior 
out of all proportion to their numbers. These inequalities con- 
flict with the ideal that each individual should carry as nearly as 
possible the same political weight as every other individual. We 
have therefore taken steps to reduce them. That is why there are 
laws that limit contributions to political parties and candidates, 
set ceilings on political campaign expenditures, grant public funds 
to eligible parties for their nominating and electoral functions, and 
establish agencies to administer and police these laws.” It is also 
why we oblige lobbyists to register and to disclose their finances”? 
and why there are a constitutional amendment and legislation for- 
bidding denial of the right to vote for nonpayment of poll taxes 
or other taxes.” 
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“Name and address? I knew it—I knew there’d be a lot 
of red tape!” 


Most of these requirements bring in their train a good deal of 
red tape for those to whom they apply. They mean people and 
organizations that used to act without reference to the govern- 
ment at all have to read statutes and regulations, prepare appli- 
cations, file reports, keep records, appeal unfavorable decisions, 
and in other ways accommodate themselves to public officials 
and employees. Many constraints of this sort directly affect only 
a small percentage of the population. All together, however, they 
touch large numbers of us. In this way, high idealism precipitates 
the requirements and prohibitions, the twists and turns in the 
governmental maze, that contribute to the luxuriant growth of 
government red tape. 
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Taxation with Representation 


One area in which a noble ideal has resulted in almost universal 
discontent with the voluminousness and complications of govern- 
ment requirements is taxation. Taxation without representation 
is odious to Americans in principle. Taxation with representa- 
tion, however, may make for a greater profusion of elaborate and 
incomprehensible statutes and regulations than one would find in 
an autocratic system. 

For everyone has a finger in the making of our tax policy. Not 
with perfect equality, of course; differences in influence and in con- 
cern are substantial. Directly or indirectly, however, most interests 
have some impact on tax decisions. In a society as diversified as 
ours, that means a lot of fingers. 

Indeed, our society is so complex that even an absolute autocrat 
would have trouble keeping the tax system simple; the economic 
situations of taxpayers vary so much that only a sophisticated 
system would be likely to produce large public revenues without 
devastating large sectors of the economy. Furthermore, taxes are 
not only instruments for raising money; they are also employed 
for management of the economy. They can be lowered to encour- 
age certain kinds of activity or to assist growth in certain regions, 
and raised for the opposite purpose. Increased at strategic times, 
they can, all other things remaining the same, combat inflationary 
tendencies; decreased, other things unchanged, they can spur the 
economy. When all these effects are factored into a tax system, it 
takes a great deal of legislative and administrative elaboration to 
make it work. 

In a diversified and democratic polity, the system gets still more 
elaborate as each set of interests strives to shift as much of the tax 
burden from its own shoulders as it can. Battles may be fought 
over broad policy issues—sales versus income taxes, the degree 
of progressivity of income tax schedules, business versus personal 
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income liabilities, payroll taxes versus other methods of financing. 
Equally important for the complexity of the tax system and the 
difficulties of complying with its requirements, however, are the 
large reductions in taxes that some groups enjoy because of rela- 
tively small changes in tax laws and regulations. Such provisions 
often go unnoticed by all who are not affected by them. If they 
are observed, the observers may agree to withhold opposition and 
publicity in return for support of their own special advantages. 
Obscure parts of long technical legislative bills and administrative 
regulations thus make their way routinely through the policymak- 
ing machinery. That is why proposals that begin as comprehensive 
tax reform usually end up as “Christmas-tree” law—law contain- 
ing a gift for nearly everyone. Nobody would argue that the results 
are models of equity and rationality. Certainly, they are far from 
simple, brief, and symmetrical.” Everybody grumbles. 

The shortcomings of taxation with representation were prob- 
ably not fully anticipated by those who struggled for it. Had they 
been able to see what lay ahead, however, they probably would 
still have opted for it, shortcomings and all. 


DIVERSITY, DISTRUST, AND DEMOCRACY 


Americans’ insistence on compassionate and representative gov- 
ernment thus contributes to the enormous output of requirements 
and prohibitions and the elaborateness of procedures so charac- 
teristic of our political system. Compassion and representativeness 
are not the only values we pursue, of course; they do not account 
for the total volume of paper and all the procedural complexities. 
We also set great store by efficiency, expertness, vigorous lead- 
ership, freedom to do as we please and to be let alone, stabil- 
ity, strength, and other things. Exploring the multifarious effects 
of only two broad values, however, illustrates how the things we 
treasure and demand lead to the curtailments of freedom of action, 
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“More rules and regulations!” 


the burdens and inconveniences, and the delays we decry. If these 
are the consequences of just two values, though they are sweeping 
ones, imagine the combined impact of all of them. 

Were we a less differentiated society, the blizzard of official 
paper might be less severe and the labyrinths of official processes 
less tortuous. Had we more trust in one another and in our public 
officers and employees, we would not feel impelled to limit discre- 
tion by means of lengthy, minutely detailed directives and pre- 
scriptions or to subject public and private actions to check after 
check. If our polity were less democratic, imperfect though our 
democracy may be, the government would not respond as read- 
ily to the innumerable claims on it for protection and assistance. 
Diversity, distrust, and democracy thus cause the profusion of 
constraints and the unwieldiness of the procedures that afflict us. 
It is in this sense that we bring it on ourselves. 


CHATPER THREE 


REWINDING THE SPOOLS 


0: the surface, red tape resembles other noxious by-products 
we generate in the course of making things and rendering ser- 
vices we are eager to have. More of what we want means more 
of what we don’t want as well. More automobiles mean more 
pollutants in the air. More electric power means either more air 
pollution or more radioactive wastes to dispose of, perhaps both. 
More food means more runoff of fertilizer into our water. More 
metals and minerals mean more slag heaps. Increased convenience 
in packaging means more solid refuse. Similarly, it appears, the 
more values the government tries to advance, the more red tape it 
inevitably generates. 

In some respects, this is a discouraging diagnosis if you want to 
reduce red tape because it forces hard choices on you. How much 
of what you want should you give up to lighten your red-tape 
burdens? Or, to state the dilemma positively, how much red tape 
should you tolerate to get satisfying amounts of what you want? 
Cost-benefit analysis helps sharpen the choices, but it cannot make 
them for you because there is no convincing way to factor in vital 
intangibles, such as effects on future generations and willingness to 
take risks. Even more important, each person has his or her own 
time horizons and schedules of preferences and aversions; what 
some will surrender willingly others will defend to the death. Get- 
ting rid of red tape is therefore a difficult, frustrating undertaking. 
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But if red tape were really like other harmful by-products of 
industrial civilizations, a ray of light would brighten this dark 
picture. Now that the long-range consequences of accumulating 
industrial by-products are evident, we have begun to concentrate 
on cutting down on them, recycling them, and disposing of them 
safely. There is still a long way to go, and we have proved as 
ingenious at fabricating new threats (such as nuclear wastes) as at 
dealing with old ones. Nevertheless, we have reason to be hope- 
ful, if not optimistic, that we can handle noxious accompaniments 
without necessarily eliminating the desired goods and services they 
attend. Perhaps we can learn to do the same with red tape. 

Unfortunately, red tape is not the same as unwanted material 
by-products. The latter are easily distinguished from the desired 
products with which they are associated, and people by and large 
agree on what is product and what is waste no matter how bitterly 
they may quarrel over the acceptable balance between the two. In 
the case of government requirements and restraints, both substan- 
tive and procedural, people disagree about what is valued output 
and what is dismal by-product. As I observed at the very beginning 
of this book, what one interest calls deplorable another describes 
as precious; one person’s red tape is another’s sacred protection. 
Reducing “noxious” elements is infinitely harder under these con- 
ditions than containing the wastes of industry, difficult as that is. 
Successful general remedies are therefore hard to contrive. 


THE FRUITLESS QUEST FOR GENERAL REMEDIES 


Intractable problems often engender proposals for sweeping solu- 
tions. In the case of red tape, the sweeping proposals are of four 
kinds. The first two attribute red tape primarily to the size of the 
federal government and recommend drastic reductions in fed- 
eral activities, either by simple withdrawal of many kinds of ser- 
vices and cessation of many forms of regulation or by a transfer 
of functions to state and local governments, which are at least 
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smaller than their federal counterpart and are said by some of 
their champions to be “closer to the people.” The third ascribes 
red tape largely to the autonomy of departments and bureaus in 
the executive branch and urges stronger central controls as a way 
of offsetting the chaos and confusion produced by the multitude 
of free-wheeling units. The fourth attempts to avoid the extremes 
by using government authority in a new way—to provide incen- 
tives to private interests to do what the government wants instead 
of employing regulation or government operation for this end. 
The advocates of each strategy seem absolutely assured that their 
favored plan will virtually do away with red tape. To the uncon- 
verted, however, these grand promises seem grossly overdrawn. 


Shrinking the Government 


Distrust of the federal government has a long history in this coun- 
try. From the very start of the republic, many people were suspi- 
cious of our central institutions, regarding them as necessary evils 
to be kept to a minimum in size and scope. The tradition has 
never died. 

Of course, the social groupings opposing and backing the cen- 
tral government have switched positions in the course of the years. 
The Jeffersonians, for example, spoke for middle- and lower- 
income groups in their hostility toward the federal government, 
while the Hamiltonian defenders of the federal government were 
allied with the more affluent commercial and industrial interests. 
Later, the less fortunate members of society allied themselves with 
vigorous, expansionist federal leaders, and the business commu- 
nity cried out for containment of our central organs of govern- 
ment. Attitudes seem to follow the flow of benefits. 

Consequently, there has never been a time when advocates of 
minimal government have been without support among influential 
groups. They could not stop the steady enlargement of federal size 
and scope; the causes of growth have consistently overwhelmed 
them. But as the volume and variety of constraints reach a level 
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at which they touch nearly everybody, subjecting more and more 
people to “pointless” requirements and miring more and more 
people in the quicksands of official procedures, the argument in 
favor of shrinking the government may well appeal to an ever 
larger and more sympathetic audience. 

The essence of the argument is that the burdens and costs of red 
tape entailed in federal regulation and service are real and heavy 
while the alleged benefits are mostly illusory. Take rent control, 
for example. Supposed to serve the interests of tenants, it is said 
to make investment in rental properties so unattractive that the 
supply of housing does not keep pace with the demand for it. As a 
result, competition for an inadequate number of rental units keeps 
rents up even though the housing stock grows older and more out- 
dated. Furthermore, rental-property owners, seeking to preserve a 
reasonable return on investments, tend to reduce expenditures on 
maintenance, so the condition of rental units deteriorates although 
rents remain at legal ceilings. If enforcement of building codes is 
intensified in an effort to force owners to increase maintenance, 
many structures are simply abandoned. Things grow worse and 
worse for tenants. 

In contrast, it is said, if there were no rent control, rising rents 
and the prospects of good profits would induce many investors to 
erect new buildings. The increase in housing supply would check 
the upward spiral of rents as demand was met, older properties 
would be rehabilitated to make them competitive, and the charges 
for less desirable and older units would fall because they would 
fail to attract tenants unless they offered a significant price advan- 
tage. Thus, in the long run, tenants would presumably be better off 
without government protection. Parallel arguments have also been 
made for many other areas of regulation; the supposed advantages 
for consumers are described as momentary and minimal, the costs 
as extended, heavy, and cumulative. If the government abandoned 
regulation, we would all get more of what we want and need, and 
at the same time the volume of red tape with which we all have to 
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put up would be dramatically reduced. Everyone—tenants, land- 
lords, and builders—would allegedly be better off. 

Corresponding logic applies to government services. Subsidies 
help keep alive economic units that would ordinarily be wiped out 
by market forces—such units are typically less efficient than the 
ones that can withstand competition. It therefore follows that the 
consumers of what these units produce bear a double burden— 
higher prices because of the inefficiencies, higher taxes because of 
the subsidies. In the case of assistance to the poor, it is alleged that 
many people prefer doing nothing if they get subsistence support 
to working full-time for wages not much higher. Wage scales are 
thus driven up to attract workers, so the cost of living is elevated. 
This raises the amount required for subsistence, so tax revenues 
must be increased to maintain the real level of public assistance. 
The economy is hampered by paid idleness and high taxes—and 
all the red tape both cause. Were the government to cut down the 
amount of support and the number of people supported—not to 
zero, of course, for even the most devout believer in the wisdom 
of the marketplace would temper its impersonality with compas- 
sion, but to levels much lower than many well-meaning people 
recommend and even than currently obtain—the efficiency of the 
economy would improve and all the people would enjoy more of 
the things they seek while simultaneously attaining greater free- 
dom from the curse of red tape. 

These contentions have great force as well as appeal for anyone 
weary of the way things have been tending in recent times. They 
may even triumph over prevailing tendencies some day. But the 
prospects of such a victory are not bright despite the attractiveness 
of the logic. Powerful contrary factors militate against comprehen- 
sive governmental shrinkage. 

Chief among these is the danger that many of the evils and fol- 
lies, both intentional and unwitting, against which the constraints 
scored as red tape are directed, might resurge if the measures 
taken to suppress them were lifted. More people might be harmed 
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by the marketing of contaminated food, adulterated milk, or 
falsely labeled items. More investors would be fleeced by financial 
manipulators and unscrupulous stock speculators. Many profes- 
sions, careers, and institutions once totally closed to members of 
ethnic minorities and to women would reclose without leaving a 
crack. The despoliation of the environment would be much worse 
without governmental safeguards, however deficient, and the out- 
look for the future much more depressing. The plight of the poor 
without at least minimal assistance would be desperate, and pub- 
lic order would be shaky if even more people were despairing than 
are now. The corruption and domination of government by those 
with money would become flagrant and arrogant and widespread. 
Clients would be helpless before the power of administrative agen- 
cies. Poverty-stricken tenants would be out in the streets before 
the market provided them with even inadequate shelter. 

Admittedly, some of the governmental efforts to prevent such 
things have not been highly effective, some have exacerbated con- 
ditions they were meant to improve, and some have even pro- 
duced side effects as painful as the social ailments they were sup- 
posed to cure. In such cases, only the direct beneficiaries would 
oppose elimination. Still, knowing how people behaved before 
the constraints were imposed inclines one to reject blanket pro- 
posals to drop the constraints wholesale. The remedies may work 
imperfectly, but things could be so much worse without them that 
even with their deficiencies and costs most of them cannot be 
lightly discarded. 

Another factor counteracting the case for shrinking the gov- 
ernment is the substantial sunk cost in ongoing federal programs 
and services. When a program or service is instituted, people 
adjust to it, and their calculations include its operations in their 
assumptions and reasoning. Producers in regulated industries, for 
example, take it for granted that their competitors, in the main, 
have to observe the same requirements that they do, and their 
decisions about investment, production, marketing, pricing, and 
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other activities vital to the survival of their businesses are made 
in the light of these constraints. Removal of the constraints would 
not only subject them to great uncertainties, but might ruin them 
because many business and personal obligations, sound when 
undertaken on the basis of the rules then in force, must be hon- 
ored even though the regulations have been drastically changed. 
Some producers, of course, would be favored by such changes in 
the business environment and would welcome them. Debarred 
but aspiring entrants into previously regulated fields would also 
applaud the removal of entry barriers by deregulation. But many 
established firms, having acted in good faith according to stan- 
dards prescribed by government, would be hard hit and would 
naturally feel they had been misled. And many neutral observers 
would have to agree with them. 

Similarly, the direct beneficiaries of subsidies, assistance, insur- 
ance, guarantees, loans at less than market interest, and other gov- 
ernment benefactions would find their lives and livelihoods over- 
turned by a sudden withdrawal of these supports. And consumers 
of products and services regulated by government also come to 
rely on these protections for their safety and welfare; termination 
of public protections would compel many of them to change their 
habits and allocations of resources in order to adjust to the new 
situation, and they would still feel anxious and unhappy about the 
responsibilities thrust back upon them. Large components of life 
patterns formed under a government shield against certain risks 
would be uprooted. 

Perhaps people ought to be more flexible. Perhaps products 
and services would be improved by the goad of implacable com- 
petition. Perhaps the transition from present practices to dramati- 
cally reduced government could be accomplished in a gradual, 
nontraumatic fashion, easing the problems of accommodation. 
Nevertheless, there is no denying that reducing public services 
would be far from costless. Though government activities bring 
red tape in their wake without always yielding the advantages 
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claimed for them, it is equally true that doing away with them 
would mean pain and distress for many besides the bureaucrats 
who would be displaced in a massive contraction. The balance 
sheet contains debits as well as credits. 

Thus, on its merits and demerits alone, shrinking the govern- 
ment would encounter heavy sledding. And the diversity of inter- 
ests in America would add to resistance against it. Even if every- 
body agreed in principle that terminating government programs 
was the best way to reduce red tape, experience indicates that each 
interest group construes this blanket policy to include only the 
programs that it cares little or nothing about, not the programs 
from which it benefits directly. Remote activities are expendable; 
those that hit close to home are indispensable. In these circum- 
stances, the inevitable outcome is logrolling. Groups join in the 
defense of things to which they are indifferent in order to win 
allies for the things they are really concerned about. In the end, 
practically nothing will disappear. The sweeping rollback will 
break up on the endless variety in the system. 

Simultaneously, the causes of governmental growth will con- 
tinue with full force; powerful tendencies in this direction assert 
themselves constantly despite the complaints about government 
mismanagement and red tape. In the first few months of 1976, for 
example, a number of agencies came under fire for not using their 
authority vigorously enough rather than for excessive regulation. 
The Food and Drug Administration was attacked for being too 
permissive about the introduction of new drugs.’ The Federal 
Home Loan Bank Board, the Federal Reserve System, and the 
Comptroller of the Currency were sued by a coalition of civil 
rights and housing groups for failing to prevent discrimination 
against racial and ethnic minorities and others by lending insti- 
tutions.? The Equal Employment Opportunity Commission was 
castigated editorially for alleged inadequacies in enforcing statu- 
tory prohibitions against bias in hiring.’ Three nuclear engineers 
charged the Nuclear Regulatory Commission with inadequate 
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protection of the public against the hazards of nuclear-powered 
generation of electricity. The Department of Health, Education, 
and Welfare was scored for failing to request sufficient funds 
and staff to deter widespread fraud in Medicaid. The General 
Accounting Office criticized the Treasury Department for not 
seeking enough enforcement officers to assure compliance with 
the civil rights requirements by the recipients of revenue sharing 
money.® President Ford sought to expand the presidential staff 
within a year after taking office despite the disquiet about “the 
imperial presidency” following the Watergate revelations.” A 
subcommittee of the Senate Committee on Government Opera- 
tions recommended federal regulation of independent auditors 
(accounting firms) that are now self-regulating.* Many people 
want more constraints, not fewer. 

Indeed, despite the uproar over the excessive size and complex- 
ity of government, new units of organization, new programs, and 
new activities appear constantly.’ In 1976, for example, neither 
the preoccupation of politicians with hard-fought battles over 
the nomination and election of the President nor the public com- 
mitment of both major candidates to restraining governmental 
growth prevented the enactment of statutes establishing at least 
five new administrative bodies in the executive branch,’ not to 
mention those set up by departmental orders or other lesser instru- 
ments of creation. The thrust toward governmental growth seems 
almost irrepressible. 

More government, not less, also comes from the search for 
coordination, which leads to “layering’—the insertion of addi- 
tional administrative levels into existing structure. The classic 
illustration is the Department of Defense, which encompassed the 
old War and Navy Departments as well as the new Department 
of the Air Force, all of which continued at the subcabinet level." 
But the process takes place within departments, too; the National 
Oceanic and Atmospheric Administration, for instance, was a new 
echelon created between the Secretary of Commerce and several 
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bureaus of the department.” In each case, an organization was 
established to pull together, in some sense, the work of existing 
agencies; the strategy also increased the total number of agencies, 
the sources of rules and regulations, and the multiplicity of vetoes 
and reviews to which administrative actions are subject. So has the 
creation of interagency coordinating committees, which abound in 
the executive branch. 

The logic of rolling back the scope and intensity of government 
activities thus contends with the hard realities of strong counter- 
vailing trends. Commitment to the argument and the struggle to 
make it prevail are not necessarily in vain; after all, who knows 
where the countervailing trends might carry us if there were no 
determined opposition to them? All the same, in the near future, 
a sizable reversal of the deep-rooted tendencies toward continued 
growth does not seem likely. 

But if by some miracle a large-scale reversal did suddenly come 
about, it is reasonable to anticipate that it would soon be followed 
and nullified by a resurgence of governmental growth. The factors 
that brought about the present situation would create it again. 
The only way to prevent that would be to alter or eliminate those 
factors; wiping away their effects is only a temporary palliative 
if the causes that produced the effects endure. To modify those 
factors, sweeping changes in our society, our economy, and our 
political system might be necessary. Social orders are not immu- 
table, of course; the people can grow frustrated enough to embark 
on a revolutionary course even though the outcome of such an 
adventure is uncertain. They would probably never revolt, how- 
ever, merely because they were fed up with red tape. Red tape does 
not seem a sufficient provocation for such a radical set of actions, 
especially since there is no guarantee that a new order will be freer 
of red tape. So the causes of governmental growth will remain and 
the effects will reappear. 

In these circumstances, only carefully selected, egregious, gener- 
ally acknowledged failures among governmental activities stand a 
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chance of elimination. Such modest measures would not signifi- 
cantly reduce the body of federal red tape. But they would doubt- 
less accomplish more than attempts at an all-encompassing con- 
traction of government on all fronts simultaneously. 


Devolving Federal Power 


This may be one reason why some who dream of severe, swift 
cuts in federal red tape suggest redistributing government func- 
tions and authority and responsibility instead of simply reducing 
them. The futility of striving for a rollback on all fronts evidently 
gives these critics pause. They therefore propose a different sort 
of remedy—transferring activities from the federal government to 
state and local governments. 

This proposal seemingly proceeds from a different prem- 
ise about the causes of the disagreeable features of government 
requirements and prohibitions than the proposal for a general 
contraction. The latter is apparently based on a belief in the inevi- 
tability of unpleasant consequences whenever public institutions 
undertake anything, especially when they engage in a wide variety 
of different programs. The devolution recommendation implies 
that the unpleasant consequences flow in large part from the con- 
centration of activities in one level of government. The resulting 
congestion presumably causes the unhappy results we call red 
tape. Dispersing the activities is therefore the indicated way to 
alleviate the distress. 

Of course, congestion is not the main reason for fearing con- 
centration of power. Concentrated power is hard to resist and 
therefore drifts toward tyranny. The effects on red tape are minor 
by comparison. 

But if these effects are overshadowed, they still are not negli- 
gible. Concentration can produce congestion because it leads to 
communications overloads. Channels may be clogged with mes- 
sages to and from the field because agency headquarters must send 
elaborate instructions to field agents to guide their behavior in 
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every outpost, and field personnel trying to make sure they comply 
with the directives find it necessary to request clearances, clarifi- 
cations, directions for unanticipated cases, and other assistance 
or approvals. Headquarters offices thereupon swell to handle the 
burden. In the end the new units simply add to the traffic jam. 
Moreover, difficulties of coordination appear within headquarters 
as they expand, so new levels are created to overcome these defi- 
ciencies. The new levels, however, mean more steps in the com- 
munications process, slowing decisionmaking still further. It thus 
takes longer and longer to arrive at decisions, and when policies 
and judgments are finally settled, they are so remote from the peo- 
ple who must abide by them and enforce them that they frequently 
prove irrelevant to local conditions. They are therefore condemned 
as the foolish meddling of distant, presumptuous officialdom. 

Hence, according to this school of thought, devolution is desir- 
able not only for the major reason that it constitutes a bulwark 
against tyranny, but also because it incidentally reduces the condi- 
tions referred to as red tape. First, by bringing government deci- 
sion centers closer to the people supposed to obey government 
decisions, devolution would increase the probability of local needs 
and conditions being recognized and taken into account. It would 
also afford local interests better opportunities to take part in the 
formation of policies directly affecting them. Not only would deci- 
sions then accord more closely with local circumstances; the deci- 
sions would also be more acceptable to the local populace because 
people are more inclined to tolerate actions in which they par- 
ticipate than actions from which they are excluded." What would 
be considered red tape if centrally imposed might be regarded as 
reasonable constraint if arrived at locally. 

Second, things would move faster if few matters had to be 
referred to the center before they could be resolved. The prover- 
bial timidity of the bureaucrat and the collective evasiveness of 
bureaucracies would decline because the buck could be less eas- 
ily passed to distant superiors. Communications channels would 
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not be jammed with inquiries and requests flowing upward and 
commands and elaborations flowing down. So another source of 
irritation about government operations would be removed. 

This reasoning is part of the underpinning of federal revenue 
sharing and grant consolidation that are now official policy. Gen- 
eral revenue sharing is a block grant made according to a formula 
to all subnational units of general government in the country; it 
supplements a multitude of “categorical” grants for fairly specific 
purposes, for which recipients have to apply and which entail sub- 
stantial restrictions on the discretion of all agencies that accept 
such awards. “Block grants” is the term used to describe grants for 
individual functions, such as community development, that con- 
solidate a number of previously narrow categorical programs into 
a single broader one, replacing several separate applications by 
eligible governments with only one and relaxing some constraints 
on the recipients. Both forms of assistance retract federal control 
over state and local governments without cutting off the supply of 
federal funds. At the same time, inside the executive branch of the 
federal government, devolution of authority has been advanced by 
internal deconcentration through such means as establishment of 
common regional boundaries by various departments, adoption 
of common cities for their regional headquarters, and formation 
of councils or boards of regional officials and other field officers.’* 

Whether these strategies will significantly diminish the com- 
plaints about federal red tape is still in the realm of conjecture. 
Experiments so far are too recent and perhaps too limited to fur- 
nish probative answers. Deductively, however, some costs of devo- 
lution suggest themselves, and these indicate that devolution, like 
shrinking the role of government in society, has powerful factors 
working against it as well as for it. 

First among these is the dissipation of national policies when 
constraints on lesser jurisdictions or subordinate administrators 
are lifted. Take, for example, the area of civil rights and liberties. 
Officers and employees of state and local governments, private 
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firms and individuals, and even field employees of federal agencies 
in some parts of the country once engaged routinely in practices 
that conflicted with what the courts were eventually to recognize 
as constitutional guarantees; abuses of power are not exclusively, 
or even chiefly, federal. Through years of patient and sometimes 
heartbreaking toil, the aggrieved groups secured rulings from 
the federal courts, statutes from Congress, orders from various 
presidents, and administrative action from relevant federal agen- 
cies implementing those protections of the Constitution against 
infringement by these and other offenders. Although there is 
clearly a long way to go before the promise of the Constitution 
for all residents of the country is fully realized, such progress as 
has been made must be attributed in large measure to the inter- 
ventions of the federal government on the side of the aggrieved. 
Obviously, those who have achieved hard-won victories in Wash- 
ington will not passively acquiesce in the transfer of authority 
to jurisdictions where these groups have had a history of defeat 
and neglect. Recent moves by the federal government to recover 
a grant from a community allegedly violating federal civil rights 
provisions may reduce such fears, but civil rights activists will 
remain skeptical until it is demonstrated that this policy is both 
serious and effective. 

Or take grants-in-aid by the federal government to states and 
localities given not simply to finance activities at those levels, but 
as inducements to those units of government to serve federal objec- 
tives by undertaking, increasing, or improving specified programs. 
Theoretically, if the leaders of the federal government were dissat- 
isfied with the way state and local institutions were handling, or 
failing to handle, these functions, they could set up federal agencies 
to perform them directly. In practice, political and administrative 
obstacles obliged them to act through state and local institutions 
to deal with certain matters of national concern. The conditional 
grant-in-aid, contingent on fulfillment of federally stipulated terms 
by the recipients, was devised for this purpose; in a sense, it is a 
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“bribe” to induce the recipients to do what federal officers want 
done. Nominally, state and local officials could decline the aid 
rather than submit to the strings attached to it and the resulting 
narrowing of their autonomy, but their financial condition does 
not afford most of them the luxury of such independence, espe- 
cially since the money for the grants comes out of general federal 
tax revenues to which their own residents have contributed. The 
device has worked so well that highly specialized grant programs 
have proliferated. The federal government has succeeded in get- 
ting others to do what it could not win assent to do itself. 

Those who wish to promote specific public activities are 
therefore uneasy about the possible consequences of devolution 
because they believe the results obtained through grants-in-aid 
would be jeopardized if the financial incentive to maintain them 
were removed—if funds were given free of all conditions about 
how they were to be used.' Certainly, people trying to encourage 
new policies that the federal government itself cannot execute will 
see no hope of winning their points without attaching strings to 
grants; free money, they contend, will go only for old functions. In 
other words, despite the red tape associated with categorical forms 
of assistance, it would not be easy to eliminate them or, if they 
were eliminated, to prevent them from reappearing in connection 
with new programs. 

Quite apart from protective attitudes toward specific programs, 
general concern for uniform application of policy also militates 
against wholesale devolution. Not that uniformity automatically 
assures equity or equality of treatment. Indeed, there is much to be 
said for diversity because it permits adjustment to special circum- 
stances and it facilitates experimentation. In such cases, it is often 
adopted and it often succeeds. But if people in one region discover 
that they are treated differently from people in other regions under 
the same program, they are apt to be resentful and uncooperative. 
Moreover, some policies are unlikely to be effective unless they 
are managed on a national basis; energy conservation, pollution 
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control, transportation development, and economic planning, for 
instance, can hardly be effective if they are not broadly conceived 
and executed. Consequently, vast areas of federal activity cannot 
be devolved despite the red tape they entail. 

In any event, people whose demands on government are not 
met at the state and local levels or at lower levels of the federal 
hierarchy will not hesitate to try their luck in Washington. Our 
political system was constructed to provide numerous points of 
access; it is entirely appropriate to take advantage of these oppor- 
tunities. But this means that every effort will be made at the federal 
level to reverse unfavorable actions by subnational authorities or 
parochial majorities. The federal government is an instrument of 
redress for those thwarted elsewhere. As a result, there is always 
as much thrust toward the center as away from it. 

Centripetal tendencies might be less powerful if the federal gov- 
ernment had fewer resources, if the world were a less hazardous 
place for a rich and democratic nation, if the industrial system did 
not make for such interdependence among all the components of 
our society, or if human rights and equality of treatment were not 
matters of national concern. Since these are the circumstances to 
which we must accommodate, however, the federal government 
will find itself unable to divest itself of responsibility for what hap- 
pens below. More forces pull duties to it than push them away. 


Concentrating Authority 


The greater the dispersal of functions and the diffusion of author- 
ity in the governmental process, the stronger are the centripetal 
tendencies. Fragmentation itself breeds the very things decried as 
red tape. 

In a highly decentralized governmental process, a profusion of 
authoritative organs can produce myriad inconsistent constraints, 
duplicative procedures, and vetoes. Numerous small units mean 
many boundaries, and every move across jurisdictional lines can 
mean new procedures to master, new permissions to obtain, new 
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applications to file, new requirements and prohibitions to learn. 
For enterprises of greater than local scope, a decentralized sys- 
tem can mean having to comply with a wide variety of unrelated 
ordinances, statutes, rules, regulations, and decisions, many of 
them difficult to reconcile if not hopelessly incompatible. Decen- 
tralization can also subject communities to injury from neighbors 
acting in their parochial interests, as when upstream communities 
contaminate the drinking water and recreational facilities of those 
downstream'* or when confusion and competition among state, 
county, and city officials in an area racked by conflict over school 
busing result in more severe rioting, according to neutral observers, 
than would have occurred had there been some overarching insti- 
tution to bring them together." Furthermore, some economies and 
efficiencies of scale are forgone when decentralization is chosen. 
Many critics of red tape therefore recommend concentrating 
power. Centralized organs, they say, can “cut through” tangles 
and impose rationality and efficiency on a “crazy quilt” of dis- 
crete elements. That is why the government set up an Office of 
War Mobilization to direct the war effort in World War II and 
assigned to it responsibility for directing the country’s reconver- 
sion to a peacetime footing when the war ended.'* That is why a 
Housing Expediter was established at the end of the war to handle 
the housing market pressure generated by the release of postwar 
demand after five years of minimal construction.” That is why 
direction of the war on poverty in the 1960s was entrusted to the 
Office of Economic Opportunity, a command post in the Execu- 
tive Office of the President, rather than to the profusion of exist- 
ing agencies in the federal government and the states.”° That is 
why the government turned to an energy “czar” to handle the fuel 
emergency of 1973 and its aftermath,” and why environmental- 
ists sought to have one highly placed agency with broad powers 
manage the campaign for air and water purity.” That is one of the 
reasons one hears occasional calls for “federalizing” certain activi- 
ties and services.” And that is why the battle against one form of 
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red tape—federal paperwork—has been put under a single center 
in the government from time to time.”* 

The strategy seems to work to some extent, for a time. Seldom 
for very long, however. Whatever its merits on other grounds, its 
effect on red tape is slight. The unpleasant symptoms gradually 
reappear. The misgivings of the government minimalists and the 
decentralists about the consequences of congestion at the center 
are apparently not without foundation. 

The fight against paperwork is a good example. It goes back a 
long way; one congressional committee traced it as far as 1810. 
But the pace of the struggle advanced sharply during the New 
Deal and the Second World War. Since 1938, one committee of 
Congress after another, two Hoover Commissions, several bod- 
ies in the executive branch, and the Commission on Federal 
Paperwork have turned their attention to the problem. One early 
product of these inquiries was the Federal Reports Act of 1942, 
intended to reduce the federal paperwork load on businessmen.’ 
It gave to the Bureau of the Budget “authority to order a single 
Federal agency to collect statistics if more than one is doing so, 
to determine whether or not the collection of data is necessary, to 
require an agency to make its statistics available to other agencies 
under certain conditions, and to approve or disapprove new plans 
to collect data from 10 or more persons.” The bureau did its work 
so diligently that it was commended by a Senate committee in 
1945 for “relieving business concerns of unnecessary reporting.”** 

Yet within a decade the whole system was under fire.’ In part, it 
simply could not suppress the rising demand for information and 
revenue, which overwhelmed its initial successes. One may sur- 
mise that it also created new red tape inside the executive branch. 
All the agencies that once went directly to the public when they 
needed information now had new hurdles to clear—new clear- 
ances, new negotiations, new accommodations of other officials, 
new permissions to obtain—and at the same time were subjected 
to more demands for data by other agencies. What they once did 
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quickly and simply had become an interagency process. Business- 
men were spared; bureaucrats were burdened. The businessmen 
were to feel the effects, however, for the new procedures helped 
slow the process of governmental decisionmaking and action. The 
old complaints were heard again. In similar fashion, the czars and 
expediters often add to the overall congestion in the system even if 
their initial effect is to break specific bottlenecks. 

Sometimes, on the other hand, it is the long-range effects of 
centralization that are beneficial while the initial impact intensi- 
fies red tape. When the fourteen-member Commission on Fed- 
eral Paperwork began its work in 1975, it found that, despite its 
numerous predecessors, it had to develop its own information 
about prevailing practices in order to formulate sensible recom- 
mendations.”* With a staff that reached a peak of 175 and a two- 
year budget exceeding $10 million, the commission produced 
a great deal of paper of its own and added temporarily to the 
work of some other federal agencies. Eventually, its ironic original 
situation notwithstanding, its labors will doubtless bring about 
substantial paperwork reductions and savings in selected areas. 
Initially, though, as it went about its business, the gross volume 
of paper inside the government increased rather than diminished. 
And since the commission probably will not slay the dragon of 
paperwork once and for all, other such bodies are likely to appear 
repeatedly; there will almost always be one trying to make things 
better in the future even if they have to make them worse in the 
present to achieve that goal. 

Thus concentrating authority does not banish red tape any more 
than devolving power does. Sometimes it even adds to the problem. 


Manipulating Pecuniary Incentives 


The inadequacies of all three major approaches to the problem 
is one of the reasons for a proposal to attack it from a different 
angle, described by its author as “the public use of private inter- 
est.”? Underlying this approach is a syllogism. It starts from the 
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premise that the marketplace is a remarkable mechanism for the 
production and distribution of goods and services because it is 
driven by one of the most powerful forces in society: self-interest. 
But it is deficient because some values get little or no recognition 
in a system in which the pursuit of self-interest by all who take 
part in it is dominant. The government must therefore intervene. 

Government intervention through the regulation of activities 
once left to the marketplace or through the direct provision of 
goods and services by government agencies brings with it its own 
alleged deficiencies, one of which is the proliferation of red tape. 
The new approach is to reach for the best of both the market and 
the governmental mechanisms, taking advantage of the powerful 
motivations of the former and the public-interest orientation of 
the latter. Instead of having the government tell people what to do 
and what not to do or having the government do things itself, the 
proposal is that taxation and subsidies be used to induce people 
to act, out of self-interest, in what the government considers the 
public interest. Many existing market incentives are the result of 
government policies, such as protection of patent rights, stabiliza- 
tion of money and credit, and tariffs. It would therefore be con- 
sistent with our traditions to employ public authority to provide 
further incentives when the existing incentive structure produces 
results the people find unsatisfactory. 

The alleged beauty of this approach is that it skirts the shoals 
of red tape and inefficiency that government regulation and opera- 
tion cannot avoid while attaining the social ends these policies are 
supposed to accomplish. It presumably combines the benefits of 
both the marketplace and government control without incurring 
the costs of either. 

It is quite possible that the beneficial effects would be pro- 
nounced. There is certainly great promise in employing tax bur- 
dens and advantages and the granting or withholding of subsidies 
to influence behavior because these measures allow each individual 
and organization to invent compliant responses instead of being 
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locked into prescribed ways of doing things. The spur of competi- 
tion and the rewards of innovation are thus retained. 

But it is far from obvious that this method would necessarily 
reduce red tape. The contention is persuasive only if one assumes 
that the collection and distribution of money by the government 
entail less red tape than does regulation or direct government oper- 
ation and that government financial powers are easier to admin- 
ister, less burdensome, and more acceptable to the public than 
regulatory powers or public services. The assumptions are not self- 
evidently valid. Both experience and logic call them into question. 

Taxation has become the chief source of complaints about 
government-imposed paperwork. The number, complexity, and 
frequency of tax forms and reports evoke more outcries than any 
other governmental demand.” As requirement is added to require- 
ment, refinement to refinement, distinction to distinction, the 
vexations accumulate geometrically. Controversy attends almost 
every change, no matter how carefully spelled out. Taxation has 
already become one of the major sources of what people think of 
as red tape. The more purposes it is made to serve, the worse it is 
likely to get. 

Similarly, the distribution of subsidies and other forms of assis- 
tance is not a smooth-flowing, unanimously lauded, virtually 
automatic process. The procedures for applying for grants, the 
methods of establishing eligibility, the disputes over amounts, and 
the steps in appealing adverse decisions engender a good deal of 
dissatisfaction, especially when backlogs build up. The historical 
record does not support the contention that red tape can be signifi- 
cantly reduced by this means. 

Neither does logical deduction. There is no reason to expect a 
smaller output of government directives from tax and subsidy pro- 
grams than from regulatory or service programs. It is no simple 
matter to define what is taxable and what is not, what qualifies 
for aid and what does not, and what the extent of liability or 
eligibility should be. For example, the Secretary of the Treasury, 
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after studying for fifteen months a plan to tax fringe benefits, con- 
cluded that the issue was too complicated to be solved by a broad 
regulation.*! “Rather,” he was quoted as saying, “the question of 
whether fringe benefits result in taxable compensation to employ- 
ees should continue to depend, as it presently does, on the facts 
and circumstances that exist in individual situations.” That means 
more special forms, more record-keeping, more data to be sup- 
plied to tax officers, more appeals, just to improve and equalize 
revenue collection. It does not take a vivid imagination to visualize 
the consequences of using taxation for purposes besides raising 
revenue. The multiplication of categories would itself necessitate 
a flood of instructions, which would be followed by more instruc- 
tions as unanticipated ambiguities presented new problems. New 
products, methods, and services would spark requests for advisory 
opinions from taxpayers trying to determine whether it was pos- 
sible for them to stay in business under the new requirements. 
Complaints about the length of time needed to get answers to such 
inquiries would increase, the number of appeals would rise, and 
the frequency of extended court battles would likewise go up. To 
enforce these complicated laws and regulations, a larger body of 
enforcement agents would have to be set up. 

Complex systems of subsidies would entail corresponding 
consequences. 

In the end, therefore, it is not clear that manipulating incentives 
to achieve public ends would be any freer of paperwork and other 
kinds of red tape than regulation and government operation are. 
It may have other justifications, but rolling back red tape is not 
likely to be one of its accomplishments. 


No Panacea 


What, then, is to be done? The surest way to get rid of the red tape 
associated with the federal government is to shrink the federal 
government itself, but the prospects of shrinking it to even its size 
in the early twentieth century are not bright; the disadvantages 
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would be too great for too many people. Devolution likewise is 
not free of costs balancing many of its gains, and some of the frus- 
trations of decentralization can match those caused by federal red 
tape. Concentration of authority, on the other hand, undeniably is 
often responsible for congestion at the center, layering of adminis- 
trative levels, and long lines of communication; its disadvantages, 
too, are discouraging. And even the ingenious proposal for taking 
advantage of private incentives through taxes and subsidies would 
apparently result in just as much government paper and proce- 
dural complexity as the currently prevailing techniques of govern- 
ment intervention in social and economic relations. 

To make things still more complicated, the quantity of red tape 
is not fixed; it is always growing. For red tape tends to beget more 
red tape. When the government enters upon a program of protect- 
ing people from one another or from their officials, or takes steps 
to assure the integrity of its own processes, or refines its system 
of taxation, its pronouncements inevitably entail ambiguities. The 
way ambiguities are resolved determines whether specific people 
or groups are entitled to particular benefits or subject to particular 
constraints. For that reason, the government, through all forms 
of law—statutes, regulations, judicial decisions, and executive 
orders—is constantly clarifying categories. But each clarification 
in turn leaves areas of uncertainty at the new definitional borders 
even as it clears up the old ones. So the growth of the corpus of 
provisions goes on and on. 

The more extensive the corpus of provisions becomes, the more 
extensive the policing must be to ensure compliance. That alone 
means more red tape for the affected clients. More extensive polic- 
ing requires more enforcement agents, which in turn mean intensi- 
fied measures to deter abuses of power and trust. Ultimately the 
result is more internal and external red tape. 

Curiously, as constraints on discretion both outside and inside 
the government accumulate, they sometimes reach a point where 
their effect is to broaden the very discretion they were supposed to 
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contain. When there are multitudinous categories and definitions, 
shrewd operators can find somewhere in the stack justification for 
almost anything they want to do. Since these unanticipated uses of 
legal provisions are frequently perceived as “loopholes,” the stan- 
dard response in government is to promulgate provisions “plug- 
ging” the loopholes. But the additional categories and definitions 
sometimes provide new opportunities for evasion. So the growth 
feeds on itself. 

That is not to say the termination, transfer, or concentration 
of specific governmental activities or the manipulation of pecu- 
niary incentives are never followed by their intended effects. On 
the contrary, they may reduce red tape significantly in specific 
instances, at least for a time. But it does not follow that they will 
succeed everywhere if they are applied wholesale. Even if they did 
not clash with each other and even if there were not numerous 
sources of strong resistance to them, they would not be effective 
against many forms of red tape and they would frequently gener- 
ate new kinds or foster its growth in new places. Their respective 
advocates sometimes give the impression that their favored formu- 
las are remedies for red tape which, if taken in large doses, would 
reduce it to negligible proportions. For the reasons cited, such 
claims must be taken with a grain of salt. There is no panacea. 

But there are ways of keeping red tape under control and 
endurable. They are not spectacular or glamorous. They work no 
miracles. Nevertheless, they can provide relief. 


TREATING SYMPTOMS 


Those ways are the normal methods of politics. The political 
system responds to pointed demands for specific actions, not to 
grand visions or all-embracing lamentations. Grand visions and 
ill-defined complaints, of course, often determine the particulars 
of demands. But until and unless they are translated into con- 
crete measures that officials can act on, they seldom evoke any 
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governmental response. They may win offers of sympathy, expres- 
sions of shared outrage, and even symbolic gestures of solidarity 
and support. But not tangible benefits. 

Not that public officers and employees are arrogantly indiffer- 
ent to nebulous petitions for action. Rather, such petitions give 
them either no clues to appropriate reactions or clues to conflicting 
and contradictory reactions. Since broad labels encompass hosts 
of incompatible wants and complaints, agitating for a cleaner 
environment or better health care or equal opportunity in general 
will produce pious endorsements for these sweeping goals though 
proposals for specified controls on pollutants, medical insurance, 
and affirmative action on behalf of minorities are what is needed 
to get the reform on the official agenda. Similarly, railing against 
all red tape or advancing some panacea that will purportedly dis- 
pose of it once and for all avails nothing; an attack on a particular 
procedure in a particular agency or on a designated tax or applica- 
tion form or on a specified requirement long since out of date is 
much more likely to get results. 

That is why the federal government’s paperwork demands on 
the public, especially on small businessmen, have received so much 
attention for the past generation. Critics concentrated on this set 
of irritants. Admittedly, it is a huge set, so huge that many critics 
equate red tape and paperwork. Actually, of course, there is much 
more to red tape than paperwork. But by focusing on this one part, 
big as it is, the critics were able to make some headway, engender- 
ing the Federal Reports Act and the aforementioned investigations 
of paperwork in both the legislative and executive branches. 

Apparently the target was still too large, however. The discon- 
tent with paperwork persisted, leading to the Federal Paperwork 
Commission, whose assignment may be described as breaking the 
problem into still smaller, more manageable, concrete components 
and fashioning solutions for each. 

This commission, unlike its predecessors, was neither con- 
fined to one branch of the government nor saddled with any 
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responsibilities other than to “minimize the burden imposed by 
Federal reporting requirements on private citizens, recipients of 
Federal assistance, businesses, government contractors, and State 
and local governments.” It consisted of two members from each 
house of Congress, the Comptroller General, two representatives 
of the executive branch (the director of the Office of Management 
and Budget and the Commissioner of Internal Revenue), a gov- 
ernor, a county commissioner, and five public members. It com- 
menced operations in 1975 and had up to two years to complete 
its task. Chances are federal paperwork never received so much 
undivided attention from such a high-level, well-financed, gener- 
ously staffed body. The commission therefore had an opportunity 
to succeed where its predecessors did not.** 

In all likelihood there would be no such commission were it not 
for the steady drumfire of complaint about paperwork maintained 
by small businessmen. They zeroed in on particular burdens, iden- 
tifying as the main irritants the lengthy and numerous informa- 
tion reports they were obliged to fill out for the Social Security 
Administration, the Bureau of the Census, the Internal Revenue 
Service, and the Occupational Safety and Health Administration. 
They had specified targets. Their fire was focused. 

Moreover, they made their views known through professional, 
articulate, politically sophisticated spokesmen. Taking up cudgels 
for them were such groups as the American Retail Association, 
the Financial Executives Institute, the National Federation of 
Independent Business, the National Retail Hardware Association, 
the Associated General Contractors of America, the Independent 
Broker-Dealers Trade Association, the National Society of Public 
Accountants, the Chamber of Commerce of the United States, and 
even the National Association of Manufacturers and the National 
Association of Broadcasters. Small wonder they were not ignored. 

Of course, such an imposing array of petitioners is not neces- 
sary to obtain redress of every grievance. Generally, the narrower 
the complaint, the smaller the force that must be mobilized to get 
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relief. But some mobilization is required for virtually all remedial 
action, and paperwork is a large enough subject to have necessi- 
tated an impressive show of strength and distress. 

Nor is a top-level commission necessary to correct every 
instance of red tape. A change in specifications here, a relaxation 
of restrictions there, a restraining influence on an over-zealous 
agency, a prod for a sluggish one, an improvement in a single pro- 
cedure, or a simplification of a single form may alleviate a great 
deal of pain for a great many people. An individual legislator or 
a member of his staff, the members or the staff of legislative or 
appropriations or budget committees or subcommittees, a jour- 
nalist eager for a good story, a court, congenial bureaucrats, and 
competing agencies are among the points at which pressure can be 
quietly but effectively applied to induce a change. It is done all the 
time. A good many victories over red tape are won in this fashion, 

Thus, although massive rollbacks of the provisions and pro- 
cedures making up most of the red tape in government will not 
take place, neither will we inevitably be engulfed by a tidal wave 
of red tape. Through the normal processes of politics, the really 
exasperating irritants can and probably will be controlled. That 
may be disappointing to those who futilely wish for obliteration 
of the despised culprit. But those who remember how much relief 
can be brought by the removal of just a single grain of sand from 
the eye will take heart. 

The traditional process of politics, however, will not do much 
for large numbers of persons lacking the knowledge, the confi- 
dence, or the resources to exercise their theoretical rights. Even 
educated, experienced, relatively high-status citizens sometimes 
find themselves baffled or intimidated by government officers and 
employees. Occasionally, they calculate that the cost of fighting to 
get what they regard as legitimately theirs would exceed what they 
would get if they were successful. So they do not claim everything 
to which they may be entitled. Imagine, then, the predicament of 
those among us who do not enjoy the advantages of background 


76 | HERBERT KAUFMAN 


and status. For them, Kafka’s hair-raising nightmares are not 
flights of fancy; Kafka described the system that they encounter 
and recoil from, defeated, whenever they have business with it. 

Admittedly, public bureaucracies in America are probably bet- 
ter in this regard than most foreign bureaucracies; ours are excep- 
tionally open and vulnerable to exposure when their arrogance 
gets out of hand. Thanks to the mobilization of once unorganized 
interests—ethnic minorities, women, the poor, consumers, and 
others—things may well be better now than they ever were. Nev- 
ertheless, there are still a great many people who get less than 
they qualify for because the tangles of red tape in government put 
them off. If they can be helped as individuals to thread their way 
through these obstacles, the red tape would seem far less oppres- 
sive to them and to those concerned about their rights. Since the 
disease cannot be eliminated, it makes sense to help directly those 
it afflicts instead of channeling energy into a vain quest for a com- 
plete cure. 

We have already taken a number of steps in this direction. The 
oldest, and among the most important, is the expansion of “case 
work” by the staffs of individual members of Congress.*4 As a 
legal obligation and also as a political necessity for incumbents 
who wish to be reelected, “representation” has come to mean ren- 
dering aid to constituents in their contacts with bureaucracies as 
well as speaking for the constituents in the legislative process. A 
great many people routinely appeal to their legislators when they 
feel bewildered, helpless, or otherwise frustrated in their relations 
with the administrative organs of government, and some are sig- 
nificantly helped. 

An unusual form of legislative assistance was employed by 
the junior United States senator from New Jersey in the spring 
of 1976.°> Although the General Services Administration main- 
tains Business Service Centers in major metropolitan areas to 
assist—indeed, to search out—businessmen seeking government 
contracts, the senator sponsored a one-day regional conference 
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for economically hard-pressed businessmen in the northern part 
of the state for the purpose of instructing them on how to make 
their way through the rules and regulations governing the sale 
of goods and services to federal and state agencies. (The gover- 
nor, the senior senator, and the representative from the district 
endorsed the conference.) 

Some agencies themselves try to provide the public with com- 
parable assistance and advice. One of the most familiar services 
of this kind is offered by the Internal Revenue Service, whose per- 
sonnel are made available every year during income tax season 
to work with individual taxpayers who request help. Similarly, 
the district offices of the Social Security Administration and the 
contact officers of the Veterans’ Administration serve as counsel- 
ors and aides to those who call upon them. Field offices of other 
agencies also furnish this sort of support for the general public, 
but the scale and diversity of the clienteles of the IRS, the SSA, and 
the VA make their operations especially worthy of note. (Inciden- 
tally, although selfless generosity on the part of the agencies may 
account for some of this solicitude, the services are probably moti- 
vated to a much larger extent by organizational self-interest. They 
mollify citizens whose collective anger could be harmful to the 
organizations. They improve compliance with complicated legal 
requirements. And they reduce errors that would later entail more 
expense and difficulty for the organizations than are incurred in 
helping clients in the first instance. In this respect, the interests of 
the clients and the agencies coincide.) 

More recently, the federal government, through its General Ser- 
vices Administration, introduced yet another device to assist the 
general public: Federal Information Centers.” Over three dozen 
major metropolitan areas have such facilities, and forty cities are 
connected to them by toll-free telephone lines. Their purpose is 
to “eliminate the maze of referrals which people too often have 
experienced” by functioning as clearinghouses for information 
about the federal government and often about state and local 
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governments as well. “If a citizen has a question of any sort about 
the Government and has no idea which of the hundreds of offices 
can provide the answer, he may bring any such question to a Fed- 
eral Information Center by phone, by visit, or by mail. The task 
of the FIC is to get the information you need or refer you to the 
expert who can.” Many of these offices have personnel who speak 
foreign languages, and all of them offer government publications, 
including consumer information pamphlets. In fiscal year 1977, 
a decade after the first center opened, they handled 7.2 million 
inquiries as both the number of installations and the average num- 
ber of calls at each location climbed swiftly.°” 

Some nongovernmental institutions do the same sorts of things 
with their own resources. The legal staffs of interest groups, such 
as veterans’ organizations, trade unions, and ethnic associations, 
provide information and advice for individual members who ask 
for help and intercede as their representatives when necessary. 
Public-interest law firms and commercial law firms that customar- 
ily allocate some of their resources to public-interest work also 
take up the cudgels for the otherwise helpless. In the District of 
Columbia, a group of volunteers staffs a complaint center whose 
purpose is to advise callers about the way to get responses from 
the municipal government and to function as intermediary in some 
cases.’ Some radio stations also undertake to help people in these 
ways—in relation not only to government but also to businesses 
with which they have had trouble.” (The problems of red tape, 
unfortunately, are not exclusively governmental.) 

The appearance of all these bodies is evidence that through 
the normal processes of politics the government can be made to 
respond to the needs and desires of people frustrated by red tape. 
If traditional structures prove inadequate, new organizations come 
into existence to satisfy them. 

Yet some students of government have concluded that even 
these organizations, in all their variety, are inadequate to relieve 
every person with a grievance against official action or inaction. 
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Although the offices of legislators have been greatly enlarged over 
the years, population growth and the rising complexity of modern 
society have so expanded the demands on them that casework has 
become a pure formality in most instances—a routine transmittal 
of constituents’ complaints to the relevant administrative agen- 
cies, routine reports to constituents on the agencies’ replies. When 
agencies furnish assistance to clients, the interests of the assisting 
officers are not unequivocally on the side of the clients; aggres- 
sive solicitude for clients’ demands on the part of bureaucrats 
may clash with organizational loyalties and may damage career 
prospects if the solicitude causes complications that would not 
otherwise arise. Intercession by nongovernmental groups, though 
valuable, obtains relief for only a fraction of the people in need 
of aid because the resources of the public-interest organizations 
are limited and because so many people are not members of any 
interest groups at all. Information centers are likewise useful, but 
many people who need to deeply penetrate the thickets of official 
red tape require more assistance than these offices are equipped 
to provide. 

Hence the interest in the ombudsman, the Swedish institution 
for pressing citizen complaints against government.“ The Swedes 
introduced it in the nineteenth century, an addition to existing 
judicial and political and administrative remedies. It entered the 
discourse on public administration in this country only in the 
1950s, when the permanence and political power of large public 
bureaucracies began to alarm those once imbued with New Deal 
enthusiasm for administrative growth. The general concept has 
won a great deal of support, and some jurisdictions have experi- 
mented with versions of it, but there is no consensus on details 
and no apparent likelihood of prompt adoption of the office at 
the federal level. Still, the persistence of the idea indicates that 
this additional possible tactic to help those who need special help 
in dealing with governmental red tape may yet give rise to some 
variety of it in the federal administrative establishment. 
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The ombudsman is, in essence, the head of a complaint bureau 
clothed with official power to receive and investigate complaints 
against administrative action anywhere in the administrative 
machinery of government. If the ombudsman finds merit in a com- 
plaint, the expectation is that the accused agency will normally 
accede to his finding and redress the grievance as he recommends. 
If the agency does not, the ombudsman may appeal to higher 
administrative authority, to the courts, or even to the legislature 
for corrective action. The complainant, in short, would enjoy the 
services of a well-equipped champion whose resources would be 
comparable to those of other parts of the bureaucracy, a champion 
whose performance was measured by triumphs over bureaucratic 
adversaries. Incentives and power would run together to equalize 
battles between individual citizens and public agencies. 

This reform will run into obstacles because it creates anxiety 
among legislators and administrative agencies already on the 
scene. Legislators tend to guard their functions fiercely, for the 
power of legislative bodies can be eroded by a series of seemingly 
small concessions; creating a rival for casework services to their 
constituents would be a very substantial concession, and their sus- 
picion would not be easily put to rest. Administrative agencies 
wonder what the impact of an ombudsman on their operations 
would be, particularly since he could introduce impediments to 
crisp decisive action, and perhaps encourage resistance where none 
would otherwise develop. The division of responsibilities between 
an ombudsman and other investigative units, such as the General 
Accounting Office and the Department of Justice, is bound to lead 
to ambiguities that cause the latter some uneasiness. 

Nevertheless, the gathering storm clouds of discontent with 
government in general signal some inadequacies in prevailing 
methods of helping people deal with red tape. Some equivalent 
of the ombudsman, added to the other mechanisms, might well 
reduce the frustrations. It is an avenue that will not be closed, at 
least to further experimentation. 
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Should it take firm hold eventually, however, it will by no means 
end red tape or the problems associated with red tape. Instead, it 
will add to the total corpus of red tape by introducing another 
agency making regulations and issuing judgments binding on oth- 
ers. Moreover, it is likely to get set in its ways and become the tar- 
get of criticism indistinguishable from the charges leveled against 
other agencies. In Sweden, the institution is under attack for 
weakness and timidity.* In this country, the public defender, once 
hailed as a heroic improvement in the system of criminal justice, 
has not become the reforming instrument many of its advocates 
envisioned. In Cuba, an antibureaucratic unit was terminated in 
less than a year because, the premier announced with dry humor, 
it had become bogged down in red tape.” Institutional reforms are 
not immune to the viruses that infect large organizations generally. 
We may therefore anticipate that the procedures set up to ease the 
pains of red tape by assisting individuals trapped in the coils will 
themselves be denounced one day. 


DEATH, TAXES, AND RED TAPE 


Red tape has thus taken its place with death and taxes as an inevi- 
tability of life. It may even be more durable than they are. Heaven 
has no place for death and taxes, but it probably is not entirely 
free of red tape; after all, the rules in the Garden of Eden were 
pretty strict. At any rate, there is no escape from it on earth. 
Maybe we could suppress it if it were merely the nefarious 
work of a small group of villains or if it were a waste product 
easily separated from the things we want of government, but it is 
neither. Anyway, if we did do away with it, we would be appalled 
by the resurgence of the evils and follies it currently prevents. Fur- 
thermore, despite our best efforts to eliminate it or even to reduce 
it, we seem to end up with more of it than we had at the start. We 
are ambivalent about the appropriate trade-offs between discre- 
tion and constraint, each of us demanding the former for ourselves 
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and the latter for our neighbors. Under these conditions, learning 
to live with it is the only thing to do. 

Learning to live with it does not mean accepting all its manifes- 
tations and worst features, however. Rather, it means systemati- 
cally laboring to maximize its net benefits while minimizing its net 
costs. What we need is a detached clinical approach rather than 
heated attacks, the delicate wielding of a scalpel rather than furi- 
ous flailing about with a meat ax. 

Dealing with bits and pieces of the problem will not yield 
dramatic results. Indeed, since there is little prospect of “break- 
throughs,” total solutions, or magic elixirs to banish it and since 
the world is growing more complex and interdependent all the 
time, an inexorable increase must be expected in the number of 
requirements and prohibitions with which we will have to put up. 
The best we can hope for is that the rate of growth will be suffi- 
ciently controlled to allow us to adjust to these additional irritants. 

Even this limited goal will not be achieved easily. The volume 
of administrative regulations issued by the federal government 
has been increasing at a startling rate in recent years. In 1946, 
for example, the number of pages published in the Federal Reg- 
ister was just under 15,000. The annual total dropped to 10,528 
in 1956, rose again to nearly 17,000 in 1966, and then soared 
to more than 57,000 in 1976. The Office of the Federal Register 
estimates that it will reach 100,000 pages a year in 1980. This 
is a crude index; the pages include draft regulations (printed so 
that interested parties can comment on them) as well as final ver- 
sions, and the wording of statutes is often repeated in regulations, 
so there is considerable duplication. Nevertheless, even allowing 
for duplication, the outpouring is dismaying. Containing the flood 
of regulations and helping people deal with it will require deter- 
mined, unremitting effort. Chipping away at a problem calls for 
more perseverance and stamina than blasting away at it. 

From all indications, our descendants will be chipping away at 
it just as we are. For them, however, the character of the problem 


RED TAPE | 83 


may be different. Automation, for instance, will contribute to 
change. Already, information from cash registers can be linked to 
accounting and inventory-control computers, reducing the flow of 
paper significantly. The day may come when hosts of other trans- 
actions are similarly recorded and transmitted automatically to 
vast data banks, where taxes and benefits and other obligations 
of people to governments, governments to people, governments 
to governments, and people to people are calculated by machine 
and added and subtracted from appropriate accounts with little 
human intervention. The present generation would probably view 
such a world with horror; the dangers of a whole social system 
manipulated through such centralized operations, the opportuni- 
ties for sophisticated embezzlement and fraud, and the diminution 
of individual privacy are repellent to many of us. If paperwork 
continues to increase, however, future generations may regard 
the trade-off between higher risks and fewer nettling chores as 
well worthwhile. Values and practices will go on evolving, and 
with that evolution will come new definitions of red tape and new 
evaluations of unacceptable costs. The target never stops moving. 

Even a fully wired and automated society would not be rid 
of red tape, though. Safeguards against abuses would be exten- 
sive. Methods of appeal from errors or abuses would have to be 
developed. Most of all, the machines themselves would impose an 
unyielding set of obligations and prohibitions on their users. Red 
tape of the future will undoubtedly be different in many respects 
from what we know today, but red tape there will certainly be. 

The prospect is not a cheerful one. We can hardly look forward 
with eager anticipation to continuous struggle against an enemy 
that will never be finally defeated yet may overwhelm us if our 
resolve flags. But is that not the human condition? Have not many 
of mankind’s advances come from the confrontation of this harsh 
reality rather than from false optimism? Accepting red tape as an 
ineradicable foe is not to give up the fight, but to join battle on the 
only terms that offer any hope of success. 
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